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5 HE following Caſe of the Kingdom of 
Ireland, was publiſhed at a Time, when our 
Conſtitution had recently felt the healing Effects 
of the happy Revolution ; the Sz/ter Kingdom had 


been moſt miſerably diſtreſſed amidſt that Confu- 


fron, which the Biggotry of the deluded Fol- 


lowers of James had introduced, and great Oc- 
cafion ſhe had, for every Att of Friendſhip, 
which this Nation could ſhew ; the Proteſtant 
Families had been ſtripped of their Properties, 
and forced to ſeek Refuge in this Country ; they 
were received with Humanity, by many parti- 
cular Perſons, and Money was raiſed by private 
Subſcription for their Rehef'; their Lands had 
been waſted, their Houſes burned, and the whole 
Iſland thrown back, as to matter of Improve- 
ment, at leaſt a Century ; all this did the Iriſh 
Suffer in the Cauſe of Liberty, for it is beyond 
a Doubt, to thoſe who have any Knowledge of 
that Hiſtory, of the Advantages in Number, 
Intelligence, and other reſpects, derived to the 
Engliſh Army from the. Iriſh Proteſtants ; 3 
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if they had joined their Forces with thoſe of the 
Catholicks, the Kingdom might have been eaſily 
dieliveredup either to James or to Lewis; they had 
taten a different Reſolution : Deſcended from 
Anceſftors,wwho brought with them the Manners, 
Cuſtoms, Laws, and Conflitution of England, 
and communicated them to the wild ferocious 
Natives of Ireland, they were determined to 
ſupport them. 

At a Time when England was diffuſing the 
Bleſſings e, Liberty, to a prodigious national 
Expence, amongſt the moſt remote People of the 
Continent, it muſt be matter of juſt Surprize to 
the Iriſh, that far from receiving Aſſiſtance 
from Engliſh Legiſlature, towards repairing 
the Damages they had ſuſtained, they Jaw their 
I ndependenc e as a Kingdom, unjuſtly violated, 
their Trade wantonly reſtrained, and Mr. Moli- 


neux's mzde/t diſpaſſronate wrrefragable Proof of 


the Rights 8 Liberties of his native Country, 
profanely burned by the Hands of the common 
Hangman. 
We hve in an Age, <bere in one Particular, 
the Revolution contiuises fill to operate, for the 
Crown of theſe Realms remains as yet under 


parliamentary E flabliſhment, i in a Family, which, 


although not jo near in Blood as other 83 
to the abdicated Race, was nevertheleſs preferred, 

becauſe they were Proteſtants, becauſe they were 
of ſmall Continental Iii portance, of known Mo- 
deration, and therefore more likely to be contented 
with the reaſonable Share Gf Power alloW'd by 


our 
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otrr Laws; Ireland, from the very ſame Mo- 
tives with England, recognized the. preſent 
Family by ſolemn Act, totally diſtinct from that 
of England, and had Reaſon to hope for a pure 
uninterrupted Enjoyment of civil Liberty, under 


ſuch worthy Patrons. | 


That it has not been the general Senſe of the 
People of England to oppreſs Ireland, is moſt 
certain; the Engliſh breathe a Spirit of Free- 
dom, they are naturally brave, generous, and 
juſt ; they would endeavour to make all Man- 
kind free ; and who from the workings of 
Engliſh Adminiſtrations, ſhall conclude to the 
whole People of England, will conclude un- 
juſily ; for excepting a Part of Queen Anne's 
Reign, and that Part of the late War which 
was conducted by the Earl of Chatham, ſhew me 
who can, with all the boaſted Liberty of England, 
when did the national Senſe and that of Admi- 
niſtration, in any Reſpett comcide ; was it the 
Engliſh Nation that betrayed the Catalans ? 
Cut us off from any future cordial Friendſhip 
with the Dutch? Endured the outragious In- 
fults of Spain for a Number of Tears? gave 
Hoſtages at the Peace of Aix-la-Chapelle ? and 
bartered to private Avarice all the Advantages 
of the laſt gorious War ? would they Sacrifice, 
would they proſcribe as Rebels, the brave un- 
fortunate Corſicans? would the Engliſh Nation 
oppreſs the Iriſh ? It is to the weak or wicked 
Councils of Engliſh Miniſters that theſe Articles 
muſt be charged, together with that cburliſb 
a 4 Policy, 
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Policy, which will not permit Ireland to carry | 
on Part of a Trade, the whole of which,” Eng- | 
land is confeſſedly unable to maintain. - 

An Engliſh Minzſter would move Heaven and | 
Earthto corrupt a Majority in the Houſe of Com- 

mons, and contrary to that Golden Rule of | 
Politicks, which prefers the greater Part to | 
the ſmaller, he would, in order to ſecure a fin- $4 
gle Member, the Circumſtances of whoſe Eſtate > 
may render it convenient to deſtroy the entire 
Trade of Ireland, readily Sacrifice jo reſpectable 
a Part of the Britiſh Empire : To cut off the 
left Arm, in order to ſave a little Finger of the | 
Right Hand from Amputation, would be ſtrange } ( 
in Surgery. Ireland has many unhappy Pecu- 
liarities in her political Situation, the chief of 
which ſeems to be, that ſhe is a Kingdom without 
a King, for the Miniſter with an obſequious 
Britiſh Privy Council, has aſſumed the Power 
of putting a Negative upon the moſt ſalutary Ni 4 
Laws; the Man who 1s not well acquainted with 1 
the Intereſt of Ireland, muſt ſurely be incapable | 
of adviſing his Majeſty concerning ſuch Intereſt, 
as it ſtands in relation to that of the Common- 
weal ; for it is unjuſt to ſay, that the ' Tntereſ | 
of England or of Scotland, requrres that Ire- | 
Iand ſhall be treated in this or in that manner; | 
the honeſt Enquiry muſt be, which is the Manner 

From whence Advantage to the Inhabitants of 
that Kingdom, in common oith thoſe of our own, 
will ariſe; none are ſo likely to be furniſhed 
with a Knowledge adequate to ſuch Enquiry 


as 


| 
| 
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as the Iriſh ; the honeſt and ſenſible Part of 


their Gentry, are ſcarce ever ſeen at the Britiſh 
Court, thoſe who refide here, having not only 
relinquiſhed every Concern for the Liberties of 
their own Country, but ſtand foremoſt in the 
Lift of thoſe, who Labour in the Deſtruſtion 
of our Liberties; his Majeſty therefore with 
regard to the true State of Ireland, is totally 
uninformed, which in Effect is not to be a King. 
The Mind of every Monarch is not capable of 
comprehending the extenſive Duties of his high Of 
ice, nor can the Heartof every Monarch reſolve 
upon executing them ; William the Third was 
indeed born an Hero, and where Liberty was in 
Danger, the Rights not only of his own Subjects, 
but of the human Species to be aſſerted, no Hazard 
was too great, no Climate unlovely, no inſolent 
Combination of” his Subjects appeared terrible; 
and had he outlived that tyrannical Levia- 
than, Lewis the 14th, Ireland might have 
reaped, ſome Part of the Harveſt of bis Lei- 


fare ; he probably would have given that Kingdom 


other Marks of being a Sovereign, than quar- 
tering upon her a Band of lazy, voracious, 
penſionary Sycophants. 

Another Peculiarity in the Afﬀairs of Ireland 
2s, that they have an Houſe of Peers, without 


à dernier judicial Power; judicial Power, 


wherever placed muſt give Conſequence, from 
thence may Prerogative draw at all Times 


ſufficient Force without calling in Corruption 


to her Aid; when Gracchus had deprived 
the Patrician Order of this Power, he look- 
ed upon it as ſufficiently humbled, no wonder 

the 


. 
the Iriſh. ſhould ſenſibly feel ſo unnatural & 


Change in their Government ; the Right of 


conſtruing their own Laws, is founded upon 
the Principles of common Senſe, becauſe Vicinity 
and Intercourſe carry the ſtrongeſt Preſumption 
of being acquaintedWith the Matter in Diſpute, 
the Characters nay with the Right of the Diſ- 

utants : I have ſeen as much Intereſt made by 
the Friends of the Appellant and Reſpondent, 
upon an Iriſh Appeal, as in the Lobby of the 
Heuſe of Commons, 2 a conteſted Election; 
and in one Party, when his Adverſary has been 
familiarly received in Public, by any Court Lord 


of notorious Influence, the loweſt Dejection of 


Countenance z and yet when we conſider, that 
Determinations in Law or Equity, depend not 
upon a Skill in Horſe-racing, or a critical Know- 
ledge of the Innsupon the Roads to Paris, Turin, 
or Rome; an mmuifferent Perſon, will be at a 
Loſs to diſcover any Superiority in a Britiſh over 
an Iriſh Houſe of Peers, as to Capacity of judg- 
ing in Matters of Property. Tudex bonus 
juxta Leges & Jura pronunciat, and we can- 
not ſuppoſe that Britiſh Peers, admitting them 
perfectly acquainted with their own Laws, can 
be ſo converſant with thoſe of Ireland, where 
from particular national Circumſtances, they, 
muſt differ jrom thoſe of England, as the Peers 
of Irgland are, therefore not ſo competent 
Judges: but if it ſhould be afſerted, which 
ſeems not without Colour of Fuſtice, that the 
Lords have no concern with the judicial Power 

further 
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further than the Formality of voting, and that 


the Lord Chancellor and Lord Chief Juſtice of 
the King's-Bench, have the Directißn both of 
their Conſciences and Opinions, the Officers 
correſpondent to theſe at the other Side, bau- 
mg received the ſame Education, in the learned 
Profeſſion with their Brothers in England, 
ought to be, and probably are as capable of giv- 
ing Judgment in the laſt Inſtance ; ſo that there 
can be no ſufficient Cauſe for drawing ſuch great 
Sums of —_ from Ireland for the Proſecu- 
tion of Appeals, unlg/s the Affair is confidered 
in a commercial Light, TFuſtice, as a Material 
of Trade, and that the Ballance againſt Ireland 
muſt be preſerved in this as in every other 
Article. 

As to the Houſe of Commons of Ireland, not 
one Efjential of Independency of Legiſlature, re- 
mains to it, except that of raiſing Money; it is the 
laſt Privilege a People will give up, and a 
Miniſter ought to feel an uncontroulable Energy 
in himſelf, before he attempts an Injuſtice of 
fuch Peignancy. A Grant of the Supplies jor 
a long Term, was very near paſſing during 
the Lieutenancy of Lord Carteret, which would 
have deſtroyed this precious Relique of Iriſh Con- 


ftitution; in general until very lately the Engliſh 


Miniſtry, has carried almoſt every Queſiton in 
the Irith Houſe of Commons, and why Oppoſition 
has been more frequent than formeriy, may I 
think be thus accounted for. — We plainly ſee the 
OE! | _ ariſte- 
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further than the Formality of voting, and that 
the Lord Chancellor and Lord Chief Juſtice of 
the King's-Bench, have the Direction both of 
their Conſciences and Opinions, the Officers 
correſpondent to theſe at the other Side, bau- 
mg received the ſame Education, in the learned 
Profeſſion with their Brothers in England, 
ought to be, and probably are as capable of giv- 
ing Judgment in the laſt Inſtance ; ſo that there 
can be no ſufficient Cauſe for drawing ſuch great 
Sums of Money from Ireland for the Proſecu- 
tion of Appeals, unlg/s the Affair is conſidered 
in a commercial Light, Juſtice, as a Material 
of Trade, and that the Ballance againſt Ireland 
muſt be preſerved in this as in every other 
Article. 
As to the Houſe of Commons of Ireland, not 
one Efjential of Independency of Legiſlature, re- 
mains to it, except that of raiſing Money; it is the 


| laſt Privilege a People will give up, and a 


Miniſter ought to feel an uncontroulable Energy 
in himſelf, before he attempts an Injuſtice of 
fuch Poignancy. A Grant of the Supplies jor 
a long Term, was very near paſſing during 
the Lieutenancy of Lord Carteret, which would 
have deſtroyed this precious Relique of Iriſh Con- 
ſtitution; in general until very lately the Engliſh 
Miniſtry, has carried almoſt every Queſtion in 
the Iriſh Houſe of Commons, and why Oppoſition 
has been more frequent than formerly, may I 
think be thus accounted for. — Me plainly ſee the 
Cs | _ ariſto- 
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ariſtocratic Part of our Conſtitution gathering 
Strength every Day, the Conſequence of which 
has been, that the Dignity of national Repreſen- 


tation is ſinking apace; the Lower Houſe is diſ= + 


graced by an Admiſſion of obſcure indigent De- 
pendants upon the Nobility, who, before their 
Introduclion to Parliament, owed perhaps the 
Dinner they conſumed, and the Cloaths they wore, 
to the Bounty of their Patrons ; the ſcandalous 
tHlufory Evaſiens of the Qualification Laws, we 
all know, and the Retainers in old Times t9 the 
great Lords, ſupported at the Expence of theſe 
Lords but having no Voice in the Senate, 
were leſs noxious Animals, than the modern 


Friends (as they are pleaſed to call them) of. 


our Grandees, who are fed upon the Vitals of 
the People, and hired to Vote away their Liber- 
ties: Legiſlature has been further debaſed, by an 
Admiſſion, not of Merchants, for that reſpectable 
Character is at preſent ſcarce known among/t 
us, but of a Set of liberal Wretches, who by 
Fraud, Contracts, Stock-jobbing, or a ſordid 
Parfimony, have wrought themſelves into 
HPealth ; theſe purchaſe Seats in the Houſe, un- 
der Protection of the Miniſter, and are prepared 
to do his dirty Work at half Price; before 
Repreſentation had been conſigned to ſuch mean 
Hands, the Employments in Ireland, except a 
few very conſiderable ones, were unworthy the 
Acceptance of an Engliſh Member of Parlia- 
ment, they were diſtributed among ft the Gentle- 
men of that Kingdom, and ſcarce any Thing 


WAas 
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was refuſed to Adminiſtration ; but ſo great the 
Demand for them now. at this Side the Water, 
ſuch granting of Places and of Penſions, in 
Polſeſſiun and Reverfion, that the Natives ſee- 
ing no Proſpect of being gratified, are eaſily 
inclined to oppoſe our Lord Lieutenants, and 
Points are daily conteſted ; the Cauſe here aſſigned 


is no great Compliment to Iriſh Patriotiſm, but 


it is ſomething very like human Nature, de- 
praved if you pleaſe, nor let it be forgotten, that. 


_ whilſt the Example of England tu ſ% near, it 


7s ſcarce poſſible it ſhall be otherwiſe ; if a Right. 
to be bribed can exiſt at all, the Iriſh have a 
Right to be bribed by the Materials, which 
their own Country furniſhes, prior to that of 
the Engliſh ; and much more for the real In- 
tereſt of England would it be, that Iriſh Pen- 


ons and Places were left as before, to the 


Members of their own Houſe, their Effects were 
then but of ſmall Extent, only to a Vote of Cre- 
dit for the Crown, or to filence the Flue and 
Cry after ſome petty Larcener of the Trea= 
ſury ; but by the dark Minſter of this Day, 
they are employed to a more dangerous Purpoſe, 
to ſupport a mercenary Majority in the Britiſh 
Parliament, and under Cover of this Battery of 
Corruption, to ſap the very Foundation of our 
Conſtitution ; that this is his Scheme, is apparent 
from the 'cruel Treatment of the Americans; 
careleſs of the good Opinion of the collateral 
Branches of the Britith Empire, their Go- 

vernments, 
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wernments, Revenues, Offices, are all employed ta 
poiſon the Fountain of Legiflature ; this End 
once attained, how eaſy is it to vote the Iriſh, 
Americans, Eaſt-India Company, &c. to be 
Horſes, Aſſes, and Slaves at his Pleaſure. _ 
There ts another Cauſe, why for the future, 
more frequent Oppoſition is ta be expected from 
tbe Iriſh to the unreaſonable Requiſitions of their 
Governors; the Rigour of Popiſh Biggotry is 
fattening very faſt, the Proteſtants are lofing 
all bitter Remembrance of thoſe Evils which 
their Anceftors ſuffered, and the two Sefts 
are inſenſibly gliding into the ſame common In- 
fereſt : The Proteſtants, through Apprebenſion 
from the ſuperior Numbers of the Catholicks, 
were eager to ſecure themſelves in the power- 
ful Protection of an Engliſh Minifter, and to 


gain this, were ready to comply with his moſt 


exorbitant Demands ; the Catholicks were alike 


willing to emvarraſs the Proteſiants, as their 
natural Foes; but awakened from this Deluſion, 
they begin to condemn their paſt Follies, reflect 
«ith Shame on baving ſo long played the Game 
of an artful Enemy, and are convinced, that 
zeithout Unanimity, they never can obtain ſuch 
Conſideration, as may entitle them to demand 
with any Proſpect of Succeſs, the juſt and com- 

mon Rights of Mankind. 
Religious Biggotry is loſing its Force every 
where, commercial, and not religious Intereſts 
are 
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are the Objects of almoſt every Nation in Eu- 
rope; Ireland, 70 France or Spain, would be 
a grand commercial Object, and I wifh theſe 
Powers may never have an Opportunity to 
avail themſelves of the united Diſcontents of 
the Inhabitants of that Iſland; if they ſhould, 
T may venture to ſay, that no religious Scru- 

les would hinder them from guaranteeing to 
the preſent Poſſeſſors of its Lands all tbeir 
Eflates, without the odious Diſtinction of new 
and old Rights; and the Iriſh combined under 
the Protection of a fair equitable Alliance, with 
 fome powerful State, would give much uneaſineſs 
to any who ſhould attempt to moleſt them.— 
For let Fancy preſent us but for a Moment, 
this Iland we ſpeak of, not inhabited by the 
Deſcendants of Britain, nor thoſe wha are 
blende1 with theſe Deſcendants, by every natu- 
ral and civil Intercourſe, not by Men who have 
or wiſh to have the ſame Intereſt, .at worſt 
no oppoſite Intereſt to that of Britain, ready 
to bring Increaſe to her Trade, and add Terror 
to ber Arms; but let that Iſland be filled with 
a Race of ancient Iriſh, fierce, active, robuſt, 


patient of Hunger and of Toil, proud in being 


the Poſterity of theſe Heroes who chaced the 
prowling Danes from their Country, plumed as 
they were at that Time with repeated Vickories 
over the proſtrate Saxons ; with a People whom 
nothing but inteſtine Broils, could have forced 

| | : | inte 
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into an unequal Compact with any Nation 
whatſoever ; we may go farther, and admti 
them to be ſtrengthened by a Policy propor- 
tionably improved with that of their Neigb- 
bours, connected by Treaties with ſome great 
Power upon the Continent, as Scotland was 
2th France, and adverſe to this Kingdom, as 
are their Seas and Shores ; tell me from what 
Part of the Globe could this Iſland be ſo much 
annoyed ? Inſtead of being ſo rich a Fewel in 
our Crown, what a Thorn would Ireland be in 
our Side? Tacitus has, many Ages fince, de- 
lroered it as the Opinion of Agricola, that 
Ireland might have been conquered by one Le- 
gion and ſome Auxiliaries, and be adds it as 
the farther Opinion of his favorite Commander, 
that ſuch a Conqueſt would be inſtrumental to 
the entire Reduttion of Britain, becauſe ſays 
he, the Britons beholding the Arms of Rome 
on all Sides, every Proſpett of Liberty muſt 
vaniſi—idque adverſus Britanniam profuturum, 

romana ubique arma & velute Conſpectu Li- 
bertas tolleretur. F the Conqueſt of Ireland 
in that rude State, was of ſo much Importance 
to an Enemy, who was intent upon ſubduing 
Britain, much more convenient muſt it be now, 
abounding as ſhe is in the Neceſſaries of Life, 


her numerous and commodious Harbours well 


known to all Nations, and richin a Breed of 


Men whoſe worth is approved and acknowledged 
by every State in Europe, except that of Great- 
Britain, 


Com- 


PREFACE. vii 
2 Commerce, as I ſaid before, and the Deſire of 
thereby procuring the Comforts of Life, are the 
ruling Principles of the preſent Age ; Portu- 
gal, which as a State, owes its Exytence to 
England, will not reconcile themſelves to a 
Trade with us on Terms of Diſadvantage ; 
Luxury and bad Policy, which has raiſed the 
Engliſh Manufattures to an uncommercial Price, 


Furniſh no Argument why Portugal ſhould be a 


loſer ; nothing ſhould give a Superiority to one 

eople over another in Trade, but ſuperior Ho- 
neſty, Induſtry and Skill ; no Treaty can bind to 
the utter Ruin of either Party, for that would 
defeat the End of all Treaties, mutual Con- 
venienc and common Good : It is otherwiſe in 
Contracts between private Perſons, tb muſt 
be obſerved, although an Individual may be af 


ſected, becauſe private Intereſt ſhould give Way 
to that of a Community, wi of pwnd that 


Contracis ſhould be flriftly performed; but in 
a Contract between two Communities, this Rea. 


fon cannot hold, for there are Caſes, when by a 
Jiri Performance, either one or the other will be 


reduced to beggary ; nor js it impoſfible that Por- 
tugal, for that Reaſon is more rordmlly diſpoſed 
towards France than England ar this Time; 
and that England may ſoon look upon the Con- 
queſt of that Kingdom by the Spaniards, with 
the ſame Indifferente as they lately have done 
upon that of Corſica by the French. I can 
afirm that Ireland, in the Year 1760, in the 


b malt 


B en. 
midſt of a bloody War, had not ʒo00 effetive Men 


to defend her; there are Seaſons, when our Mi- 
niſters ſeem to be faſt aſleep; and J am per- 
ſuaded, that the Encomiums of Monteſquieu, 
upon the Wiſdom of this Nation, was mtended 
only as an Alarm to his own Countrymen ; he 
would make us more confiderable than we really 
are, that they may become proportionably more 
attentive. 


Hanover has cgſt England more Money in a 


Summer, than Ireland has done fince the Reign 
of Henry the Second; for in truth the Engliſh 
Adventurers, who bore the Expences of the Iriſh 
Wars, were fully reimburſed by fair Eftates in 
that Kingdom; there were Companies formed to 
carry on Conqueſts in them Days, as to carry on 
Trade at preſent : ſuppoſe then Hanover, which 
has the Happineſs to be under the ſame gracious 
Sovereign with Britain and Ireland, ſuppoſe Ber, 
Lay, to be neglected by her Elector, ber ancient 
and fundamental Laws trampled upon, her Re- 
venues idly diſſipated, by a weak aſſuming op- 
preſſi ve Privy Council of this Kingdom; would 


Jhe bear it patientiy? or would ſhe lee Re- 


dreſs in the Friendſhip and Juſtice of other Pow- 
ers? Exterminations of an entire People, or 
a total Reduction to flavery, upon raifing the 
Arm to reſiſtance againſt Injuries, is not the 
Doctrine of this Day; the Powers of Europe 
think themſelves bound in Honour and m Intereſt 
to prevent it; Intereſt, to the Diſgrace of 


Monarchs, © 
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Monarchs, I muſt acknowledge to be concerned, 


and it is well that even that is left ta be 4 
Counterpoiſe to lawleſs Force; if Corſica had 
preſented an immediate Preſpect of Advantage, 
equal to the Coft of defending it, the French 
would not be at this Time in peaceable Poſ- 
ſeffion of the whole Iſland ; but in Poſſeſſion they 
are, which ſhews, that a People may change 
their Sovereign, and yet enjoy their Properties, 
Cuſtoms and Laws. | | 
Blind Prejudice may dart her random In- 
vectives againſt the Scottiſh Nation, but in my 
Opinion Scotland zs the Soil of the Decii, more 
Self-Devetees to the Independency of Country 
has it produced, than any other whatſoever ; 
an Enumeration would he tedious and uſeleſs, 
the Inſtances are recent; when ever the Gen- 
try of that Kingdom have thought themfelves 
neglected, their great Services ſuffered to go 
unrewarded, there never was wanting a Band. 
of Heroes, who turned out for Redreſe; they 
bave ſcorned the dull and unavailing Method 
of Petition, and of Remonſirance ; the Appre- 

Benſion of their crafing the Tweed in Arms, 

has generally proved a forcible Argument, with 
an indolent luxurious Neighbour ; few indeed of 
their Nobles have been engaged, theſe fland fen- 
fibly 73 but far from endea vouring to ſup- 
preſs the generous ardour of their Country- 
men, they fulently _—_— What though ſome * 
Thouſands of theſe daring Vaſſals may be cut 
b 2 offs © 
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off, yet are Am and Wealth hereby ſecured 
to their ſurviving Friends for an enſuing Cen- 
tury; and I make no Doubt, if the Scotch 
ſhould at any Time hereafter hive under a Prince, 
beſs diſcerning, than his preſent Majeſty, leſs ſen-. 
Able of their” extraordinary Merit, when they: 
may be unjuſtly brought down to a Level with. 
their fellow.: Sub jets, and treated upon. the. 
ſame equal Fortin, But we ſhall find that the. 
Breed of Self-Devotees is not extinct, and ſee 
rheir Demands gallantly made with Andrew, 
Ferrara in Hand. 

On the contrary, if the common People off 
Ireland, fung by all the Miſeries of Want and 
Oppreſſion, do but murmur a Complaint, i they. 

aſſemble with the ſmalleſt Mark of Diffatisfac- 
tion in their Countenances, the layal Gentry of” 
the. Kingdom are ftraight-way up in Arms; 
theſe dangerous Inſurgents are ſuddenly cruſh d; 
and within an Affizes or tao, their Leaders, 
a wretched Prieſt perhaps with ſome other. 


drunken Profligates, are either hanged or 


tranſported ; the one People would ſecure. every 
Advantage to themſelves, by impreſſing upon 
their opulent Neighbour, a fear of being in- 
vaded and plundered ; the other would con- 
citrate our F ray by a fulſome obtruſive 


Surfeiting Aﬀettion tc or us, and an ent huff- 
ic Loyalty for our King; which Me- 


Bod has*been moſt ſucceſsful, the many Bleſſings. 
ſhowered upon the. Scotch, and the numberleſs_ 


Catamnties of the Iriſh fufficiently declare. Fe 
| Ss rhe 
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The honeſt People of England, muſt think it 
unjuſt to deprive the Iriſh of thoſe Advantages 
which Nature has given, nay it is impious, for it 
is in Effect rifing in oppoſition to the Awards of 
Providence; they muſt think it cruel to obſtruct 
the Trade of Ireland, without which, its com- 
mon People muſt flarve ; they muſt think if bad 
Policy to rob the Sons of the Gentlemen of Ire- 
land of the Proviſions they are intitled to, tt 
Army Church and Revenue, becauſe they are' 


forced by ſuch Uſage into foreign Countries, 


of which they have often given this Ring- 
dom cauſe of painful Remembrance, to jay we 
will do this or that, becauſe Superiority of 
Number enables us to do fo, is the Language 


| of a Bravo without Honour or Reaſon on bis 


Side: Nothing can be a flronger Mark of de- 
clining Eiberty than à Deęſire to enjlave ; Rome 
in her Days of Virtue, conquered but to civi- 
lize and make free; when Liberty was but a 
Name, then did ſhe wiſh to extend her Vaſſalage. 
over all Nations of the World ; and if that 


ſhould be the preſent deſign of England, very 


plealing muſt it be to Ireland and the Colonies 
to fee our Monarchs become abſolute, and all 
his Majeſiys Subjects in the ſame equal Condi- 
tion, then will the following Lines, which 
Corneille has put into the Mouth of Ptolemy, 
in the Tragedy of Pompey, be moſt appoſite to 
the Times. . & 
Rome tu ſerviras, & ces Rois, que tu braves, 
S que ton inſolence ofe traiter d eſclaves, 

| Agoreront 
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Adoreront Ceſar avec moins de doleur, 


Puiſqu'il ſera ton maiſtre auſſi-bien que le leur. 


You Britain ſoon ſhall own a Maſter's Power, 

And theſe kind Friends who long your Pride 
have born, | 

Whoſe Rights you trample, and whoſe Claims 
you ſcorn, | 

Shall with leſs Grief to Cæſar bend the Knee, 

When in their Lord, your Tyrant too they ſee, 


But the Suppoſition is diſagreeable, it ſhould 
not be indulged ; the gloomy and deſponding State- 
Phyjician, upon diſcovering ſome dangerous but 
common Symptoms, 1s too forward to give over 
Bis Patient ;—Sevior armis Luxuria, is ever in 
his Mouth, and Liberty is no more; I cannot 
efteem thus meanly of our Conſtitution, her priſ- 
tine Vigour, may not indeed be reſtored, but un- 
timely Death may be prevented; and the moſt 
enfeebled State of Freedom, is better than Deſ= 

otiſin; Wealth produces Luxury; the Poiſon 
of Wealth if diffuſed amongſt the Individuale 
of a State, is ſo weakened by being divided, as 
to work its Effefts. fiowly ; but if the acquired 
Wealth of a Nation, inſtead of being thus ſcat- 
tered, falls by artful Management into the 
Hands of a wicked Adminiſtration, the collected 
Force of ſuch Poiſon becomes irrgſiſtable, it 
produces untimely Death, Diſſolution 1s hereby 
præcipitated—all the Engliſh Places of — 
ang 
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and Profit, in the Diſpoſal of Miniſtry, could 
not procure ſuch a Majority in the Houſes of 
Parliament, as to make the Cauſe of Liberty 
quite deſperate ; new Reſources of Corruption 
were therefore to be found out, they were ſought 
for in Ireland and the Colonies; the Govern- 
ments, the Employments, both Civil and Military, 
of theſe Countries, their Places and Penſions, 
were all brought in as auxiliary Funds of Cor- 
ruption to thoſe which Britain had hitherto 
in vain ſupplied ; and by this additional Force, 
has the Miniſter gained ſuch a Superiority, 
that coming to a Diviſion now, upon the moſs 
intereſting Queſtion in either Houſe, is a mere 
 Mockery ; in this manner the poor increaſe of 

Iriſh Wealth, the wretched Gleanings after 
the Engliſh Trader, is ſnatched from the un- 
happy People of that Kingdom, and converted 
by the chymical Operation of ſevere Revenue- 
Laws into thoſe Penſions, with which the Eng- 
liſh Miniſter comes forth armed at all Points 
againſt Law TFuſtice and Reaſon. 

Yet why ſhould wwe deſpair ? a generous and 
difintereſied King, may give up theſe Adjuntts 
of Prerogative, which are now ſuch a Curſe to 
the People; or by directing an Application of 
the Penſion and Concordatum Money of Ireland 
to public Works, inſtead of pampering the un- 
worthy, may relieve the diſtreſſed; ſuch a King, 
would have no Occaſion for the Means of Cor- 
ruption, becauſe he will have nothing illegal 
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or unreaſonable to demand; but as this would be 
4 moſt extraordinary and uncommon Bleſſing, 
who knows but the good People of Englandmay, 
one Day or other, inſiſt that no Placeman ſhall 
be intruſted with the Management of their Con- 
cerns in the great Council of the Nation, perhaps 
make it one of the Conditions of their Allegi- 
ance ; and when there ſhall be no Occaſion for 
the Service of Penſioners, a Court may then 
book upon Penfions as uſeleſs, if a Nation will 

ubmit to the Incumbrance of purveying the 
Superfluities of a waſteful and luxurious Court, 
through ſuperſtitious Veneration for an ancient 
Form, the ſmalleſt Return they can expect is, 
that their Liberties may eſcape, without being 
either forcibly invaded, or inſidiouſiy undermined, 


THE 


O F 


IRELAND'S BEING BOUND BY ACT 
OF PARLIAMENT IN ENGLAND, 
STATED: 


I Have ever been fo fully perſuaded of the 
ſtrict Juſtice of the Parliament of ENGLAND, 
that I could never think that any of their 
Proceedings, which might ſeem to have the 
leaſt Tendency to Hardſhip on their Neigh- 
bours, could ariſe from any thing but want 
vf due Information, and a right State of the 
Bufineſs under their Conſideration: The 
want of which; in Matters wherein another 
People are chiefly concerned, is no Defe& 
in the Parliament of England, but it is 
highly blameable in the Perſons whoſe 
Affair is tranſacting, and who permit that 
illuſtrious Body of Senators to be miſ- 
informed, without giving them that — 
that might rectify them. 
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I could never imagine that thoſe great 


Aertors of their own Liberties and Rights, 


could ever think of making the leaſt Breach 


in the Rights and Liberties of their Neigb- 


bours, unleſs they thought that they had 
Right fo to do; and this they might well 


ſurmiſe, if their Neighbours quietly ſec 
their Incloſures invaded, without expoſtulat- 
ing the Matter at leaſt, and ſhewing Reaſons, 
why they may think that Hardſhips are put 
upon them therein. 
The Conſideration hereof has excited me 
to undertake this Diſquiſition, which I do 
with all imaginable Diffidence of my own 
Performance, and with the moſt profound 
Reſpect and Deference to that auguſt Senate. 
The preſent Juncture of Affairs, when the 
Buſineſs of IRELAND is under the Conſide- 
ration of both Houſes of the Engh/h Parlia- 
ment *, ſeems to require this from ſome 
Perſon ; and ſeeing all others filent, I ven- 
ture to expoſe my own Weakneſs, rather 
than be wanting at this Time 0 my Country; 
I might ſay indeed to Mankind, tor tis the 
Cauſe of the whole Race of Apam, that I 
argue: Liberty ſeems the inherent Right of 
all Mankind; and on whatſoever Ground 
any one Nation can challenge it to them- 


* Biſhop of DERRY in the Houſe of Lords, and pro- 
hibiting Exportation of our Woollen Manufacture in the 
Houſe of Commons. | 


ſelves, 


ſelves, on the 4 Reaſon may the reſt of 
Adam's Children expect jt, 

If what I offer herein ſeems to carry any 
Weight, in relation to my own poor Country, 
I ſhall be abundantly happy in the Attempt: 
But if, after all, the Great Council of Eng- 
land reſolve the contrary, I ſhall then believe 
myſelf to be in an Error, and, with the loweſt 

Submiſſion, aſk Pardon for my Aflurance, 
However, I humbly preſume I ſhall not be 
hardly cenſured by them, for offering to lay 
before them a fair State of our Caſe, by 
ſuch Information as I can procure; eſpe- 
cially when at the ſame time I declare my 
Intention of a ſubmiſſive Acquieſcence in 
whatever they reſolve for or againſt what I 
offer. 

The Subject therefore of our preſent Diſ- 
quiſition ſhall be, How far the Parliament of 
ENGLAND may think it reaſonable to inter- 
meddle with the Afﬀairs of IRELAND, and 
hind us up by Laws made in their Houſe. 

And ſeeing the Right which England may. 
pretend to, for binding us by their Acts of 
Parliament, can be founded only on the 
zmaginary Title of Conqueſt or Purchaſe, or on 
Precedents and Matters of Record; we ſhall 
enquire into the following Particulars, 


(1.) Firf, How Jreland became a Kingdom 
annexed to the Crown of England? And 
Bere we ſhall at large give a faithful Nar- 
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rative of the firſt Expedition of the Britons 
into this Country, and King Henry the 
Second's Arrival here, ſuch as our belt 
Hiſtorians give us. 


(2.) Secondly, We ſhall enquire whether 
this Expedition, and the Erng/:/h Settlement, 
that afterwards followed thereon, can pro- 
perly be called a Congue/i? Or whether any 
Victories obtained by the Engliſb in any 
ſucceeding Ages in this Kingdom upon any 


Rebellion, may be called a Congucſti thereof! 


(3.) Thirdly, Granting that it were a Con- 
gueſt, we ſhall enquire what Title a Conqueſt 
gives. 


(4.) Fourthly, We ſhall enquire? what 
Conceſſions have been from time to timo 
made to Ireland, to take of what, even the 
moſt rigorous Aſſertors of a Conqueror's 


Title do pretend to. And herein we ſhall 


thew by what Degrees the Engliſo Form 
of Government, and the Eng//h Statute- 
Laws came to be received amongſt us: Ard 
this ſhall appear to be wholly by the Con- 
af of the People and Parliament of Ire- 
land. 


(5.) Fijthly, We ſhall enquire into the 
Precedents and Opinions of the learned in 


the 
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the Laws relating to this Matter, with 
Obſervations thereon. 


(6.) Szxth/y, We ſhall confider the Reaſons 
and Arguments that may be farther offered 
on one Side and the other; and ſhall draw 
{ome general Concluſions from the whole. 


AY to the firſt, we ſhall find the Hiſtory 
of the firſt Expedition of the Engliſb into 
Ireland to be briefly thus: In the Reign of 
King Henry the Second, Dermot Fitzmur- 
chard, commonly called Mac- Morrogh, 
Prince of Leinſter, who was a Man cruel] 
and oppreſſive, after many Battles with 
other Princes of Ireland, and being beaten 
and put to flight by them, applied for Re- 
lief to King Henry the Second, who was 
then buſied in Aguitain; the King was not 
then in ſuch Circumſtances as to afford him 
much Help : However, thus much he did for 
him, by Letters Patents he granted Licence 
to all his Subjects throughout his Domi- 
nions, to aſſiſt the ſaid Prince to recover his 
Dominions. Theſe Letters Patents are to 
be ſeen in Giraldus Cambrenſis *, who was 
Hiſtoriographer and Secretary to King Hen. 
II. and accampanied him in his Expedition 
into Ireland, and from him it is that we have 


this Relation. The Ir Prince brought 


* Giraldus Cambr. Hib. Expug. Lib. C. I. 
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theſe Letters into England, and cauſed them 4 
to be read in the Audience of many People; | 
beating up, as it were, for Volunteers and = 
free Adventurers into Treland. At length, 
Richard, Earl of Strigul, (now Chepſtow in 
Monmouthſhire} Son of Earl Gilbert, called 
Strongbow, agreed with him, to aſſiſt him 
in the Recovery of his Country, on Condi- 14 
It tion that Dermot ſhould give him his eldeſt 3 
" Daughter in Matriage, and his Kingdom of , 
ill Leinſter aftet his Death. About the ſame 
wt Time, Robert Fitz = Stephen, Governor of 
jt Aberlefie in Wales, agreed likewiſe with 
i} Dermot to help him, on Condition that he 
in would grant to him and Maurice Fitzgerald, 
(1 in Fee, the City of Wexford, with two 
1 Cantreds or Hundreds of Land near ad- 
l ö joining: 
itt Theſe Adventurers afterwards went over, 
and were ſucceſsful in treating with the 
Triſh, and taking Wexford, Waterford, Dub- f \ 
lin, and other Places. Whereupon Earl 
Richard Strongbow married Dermot's Daugh- 
ter; and, according to compact, ſucceeded 
him in his Kingdom. 
A little after the Deſcent of theſe Adven- 
turers, King Henry II. himſelf went into 
Ireland with an Army, in November, 1172; 
and finding that his Subjects of England had 
made a very good Hand of their Expedi- 
tion, he obtained from Earl Richard Strong- 
bow a Surrender of Dublin, with the _ 
| | | treads 
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treds adjoining, and all the maritime Towns 
and Caſtles. But Strongbow and his Heirs 
were to enjoy the Reſidue of Dermot's Prin- 
cipality. 

King Henry II. landed at Waterford from 
Milford in Pembrokeſhire, and ſtaying there 
ſome few Days, (ſays Giraldus Cambrenfis } 
Rex Corcagienſis Dormitius advenit ei, & tam 
Subjeftionis vinculo quam fiaehtatis Sacramento 
Regi Anglorum ſe ſponte ſubmiſit. He freely 
fore Fealty and Subjeftion to the King of 
England, 

From thence he went to L1/more, and 
thence to Caſbel, where Dunaldus, King of 
Lymerick, ſe quoque fidelem Regi exhibuit, The 
like did all the Nobility and Princes in the 
South of Ireland. 

Afterwards he marched to Dublin, and 
there the Princes of the adjacent Countries 
came to him, & /ub Fidelitatis & Subjettionis 
obtentu a Rege Pacem impetrabant. Thus 
Cambrenſis in his Hibernia Expugnata ; and 
there he mentions the ſeveral Princes that 
came in, viz. Macſhaghlm, King of Ophaly; 

O Carrol, King of Uriel; (now Lauth O 
Rourk, King of Meath; Rotherick O Connor, 
King of Connaught, and Monarch, as it were, 
of the whole Ifland; with divers others, 
gui firmiſſimis fidelitatis & ſubjectionis vinculis 
Domino Regi innodarunt & in fingulari Rothe- 
rico Conactiæ Principe tanquam Inſulæ Mo- 
narcbd ſubditi redduntur univegſi, nec alicujus 
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fere in Injula vel nominis vel ominis erat que 
| Rege Majeſtati & Debitam Domino Reveren- 
tiam, non exhiberect. 

The ſame Relation we have from Reger 
Hoveden Annal. parſpoſter. fol. 301.) 
About the Kalends of Nevember, 1172, (faith 
he) King Henry II. of England took Ship- 
ping for Ireland at M. ford, and landed at 
Waterford, & ibi venerunt ad eum Rex Corca- 
grenſis, Rex de Lymerich, Rex de Oxenie, Rex 
Miaie, & fere omnes Hiberniæ Potentates. 
And a little afterwards, in the ſame Place, 
ſpeaking of King Henry the Second's being 


at Waterford, 3 venerunt ad Regem An- 


gle omnes Archiepifcopt, Eßiſcopi, & Abbates 
rotrus Hibernie, & receperunt eum in Regem 
& Domium Hibernie jurantes ei & heredibus 


fits Fidlitatem © Regnend: ſupen eos Pote- 


ſlatem in perpeturm & mae Dederunt ei Char- 


tas fuas. Fxcmplo autem Clericorum predith 
Reges & Principes Fibernie r eceperunt famili 
modo Henricum Regem Anghe in Dominum & 
Regem Hiberniæ S fur devenerunt, & ei & 
Heredibus ſuis F idelitatem conii A omnes J Jura- 
verunt. 
Matthew Paris likewiſe in his Hiſtorv, 
ſpeaking of King Henry II. being in Ireland, 
ſaith, Archief iſcops S r. ipjum mn Regent 
& Domimnum receperu F an. S 
Uraverunt. 
Fobn Brampton, Abbot of Jornal, in his 
_ cata Jornalenſi, page 1070, ſpeaking of 
Henry 
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Henry II. hath theſe Words, Recepit ab uno- 
quoque Archiepiſcopo & Epiſcopo Hiber1.1@ 
Literas cum Sigillis ſuis in modum Chartæ pen- 


dentibus, Regnum Hiberniꝶ ſibi & Haeredibus 


ſieis Confirmantes, & Teſtimonium perhibentes 
ipſos in Hibernia eum & Heredes ſuos ſibi in 


Reges & Dominos in perpetuum Conſtituiſſe. 
All the Archbiſhops, Biſhops, and Abbots of 
Ireland came to the King of England, and 
received him for King and Lord of Fe- 
land, ſwearing Fealty to him and his Heirs 
for ever. The Kings alſo and Princes of 
Ireland did in like manner receive Henr 


King of England for Lord of Ireland, and 


became his Men, and did him Homage, and 


ſwore Fealty*to him and his Heirs againſt 
all Men. And he received Letters from 
them with their Seals pendant in the man- 


ner of Charters, confirming the Kingdom 


of Ireland to him and his Heirs; and teſti- 
fying, That they in Ireland had ordained 
him and his Heirs to be their King -and 
Lord of Ireland for ever. After which, he 
returned into England in April following, 
vis, April, 1173. 

I come now to enquire into our ſecond 
Particular propoſed, viz. Whether Ireland 
might be properly ſaid to be conguered by 
King Henry the Second, or by any other 
Prince in any ſucceeding Rebellion. And 
here we are to underſtand by congueſt, an 
Acquiſition of a Kingdom by Force of Arms, to 

which 
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which Force likewiſe has been oppoſed ; if we 


are to underſtand Conqueſt in any other 
Senſe, I ſee not of what Uſe it can be made 
againſt Ireland's being a free Country. I 
know Conqueſtus ſignifies a peaceable Acqui- 
fition, as well as an hoſtile Subjugating of 
an Enemy. Vid. Spelman's Gloſ. And in 
this Senſe, Villiam the Firſt is called the 
Conqueror ; and many of our Kings have 
uſed the Epocha, po? Congueſium. And ſo 
likewiſe Henry the Second ſtiled himſelf 
Conqueſtor & Dominus Hiberniæ; but that 
his Conqueſt was no violent Subjugation of 
this Kingdom, is manifeſt from what fore- 
goes: For here we have an intire and 
voluntary Submiſſion of all the eccleſiaſtical 
and civil States of Ireland to King Henry II. 
without the leaſt hoſtile Stroke on any Side; 
we hear not in any of the Chronicles of any 
Violence on either Part; all was tranſacted 
with the greateſt Quiet, Tranquility, and 
Freedom imaginable. I doubt not but the 
barbarous People of the Iſland at that Time 
were ſtruck with Fear and Terror of King 
Henry IT's powerful Force which he brought 
with him; but ſtill their eaſy and voluntary 
Submiſſions exempts them from the Conſe- 
quences of an hoſtile Conqueſt, whatever they 
are; where there is no Oppoſition, ſuch a 

Conqueſh can take no place. 
I have before taken Notice of Henry 
the Second's uſing the Stile of Conqueſtor 
Hiber- 
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Hiberniæ *; 1 preſume no Argument can be 
drawn from hence for Ireland's being a con- 
quered Country ; for we find that many of 
the Kings of England have uſed the Ara of 

poſt Conqueſtum; Edward the Third was the 

firſt that uſed it in England; and we fre- 

quently meet with Henricus poſt Conqueſium 

Quartus, &c. as taking the Norman Invaſion 

of William the Firſt for a Conqueſt, But I 
believe the People of England would take it 

very ill to be thought a conguered Nation in 

| the Senſe that ſome impoſe it on Ireland : 
: And yet we find the ſame Reaſon in one 
Caſe as in the other, if the Argument from 

the King's Stile of Congueſtor prevail. Nay, 
England may be ſaid much more properly to 
be conguered by Villiam the Firſt, than Ire- 
land by Henry the Second: For we all know 
with what Violence and Oppoſition from 
Harrold King William obtained the King- 
dom, after a bloody Battle near Haſtings. 
Whereas Henry the Second received not the 
leaſt Oppoſition in Ireland, all came in 
peaceably, and had large Conceſſions made 
them of the like Laws and Liberties with 
the People of England, which they gladly 
accepted, as we ſhall ſee hereafter. But I 
am fully ſatisfied that neither King William 
the Firſt in his Acquiſition of Fng/and, or 


* Mr. SeLDtw will not allow that ever Henry II. 
uſed this Stile. Tir. How, Par. 2. C. 5. 848. 26. 


Henry 
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Henry II. in his Acqueſt of Ireland, obtained 
the leaſt Title to what ſome would give to 
Conquerors. Tho' for my own Part, were 
they Conguerors in a Senſe never ſo ſtrict, I 
ſhould enlarge their Prerogative very little 
or nothing thereby, as ſhall appear more 
fully in the Sequel of this Diſcourſe. 
Another Argument for Henry the Second's 
hoſtile Conqueſt of Ireland, is taken from the 
Oppoſition which the Natives of Heland gave 
to the firſt Adventurers, Fitz- Stephens, Fitz- 
gerald, and Earl Strongbow, and the Battles 
they fought in aſũſting Mac-Morroghb Prince 
of Leiuſter, in the Recovery of his Princi- 
pality. 

Tis certain there were ſome Conflicts be- 
tween them and the J1r/, in which the 
latter were conſtantly beaten ; but certainly 
the Conquelts obtained by thoſe Adventurer 8, 
who came over only by the King's Licenſe 
and Permiſſion, and not at all by his parti- 
cular Command (as is manifeſt from the 
Words of the Letters Patents of Licenſe 
recited by Giraldus Cambrenfis, Heb. Expug. 
page 760. Edit. Francef. 1603. Angl. Norm. 
Hiber. Cambd. can never be called the Con- 
queſt of Henry the Second, eſpecially con- 
ſidering that Henry the Second himſelf does 
not appear to have any Deſign of coming 
into Jreland, or obtaining the Dominion 
thereof, when he gave to v his Subjects of 
England this Licenſe of aſſiſting Mac- Mor- 
rogh, 
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rgb. But I conceive rather the contrary 
appears by the Stipulations between Mac- 
Morrogh and the Adventurers, and eſpeci- 
ally between him and S7rongbow, who was 

to ſucceed him in his Principality. 
From what foregoes, I preſume it appears, 
| that Ireland cannot properly be ſaid % to be 
S = conguer'd by Henry the Second, as to give 
the Parliament of England any Juriſdiction 
over us; it will much more eafily appear, 
that the Engliſb Vickories in any ſucceeding 
Rebellions in that Kingdom, give no Pretence 
to a Conqueſt : If every Suppreſſion of a 
Rebellion may be call'd a Congueſt, I know 
not what Country will be excepted. The 
Rebellions in England have been frequent; 
in the Conteſts between the Houſes of York 
and Lancaſter, one Side or other muſt needs 
be rebell.ous. I am ſure the Commotions 
= in King Charles the Firſt's Time, are ſtiled 
| ſo by moſt Hiſtorians. This Pretence there- 
fore of Conqueſt from Rebellions, has ſo little 
Colour in it, that I ſhall not inſiſt longer 
on it: I know Conqueſt is an hateful Word 
to Engliſh Ears, and we have lately ſeen a 
Book * undergo a ſevere Cenſure, for offer- 
ing to broach the Doctrine Conqueſt in the 

Free Kingdom of England. 

But, to take off all Pretence from this 
Title by Congue/?, I come in the third Place 


= Biſhop of Saliftury's Paſtoral Letter, | 


to 
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to enquire, Mat Title Conqueſt gives by the 


Law of Nature and Reaſon # | 

And in this Particular I conceive,' that if 
the Aggreſſor, or Inſulter, invades a Nation 
unjuſtly, he can never thereby have a Right 
over the conquered: This I ſuppoſe will 
be readily granted by all Men : it a Villain 
with a Piſtol at my Breaſt, makes me con- 
vey my Eſtate to him, no one will jay that 
this gives him any Right: And yet juſt 
ſuch a Title as this has an wnjuft Conque- 
ror, who with a Sword at my Throat forces 
me into Submiſſion; that is, forces me to 
part with my Natural Eftate, and Birth- 
right, of being govern'd only by Laws to 
which I give my Conſent, and not by his 
Will, or the Will of any other. 

Let us then ſuppoſe a 1 Invader, one 
that has Right on his Side, to attack a Na- 
tion in an hoſtile Manner; and that thoſe 
who oppoſe him are in the Wrong: Let us 
then ſee what Power he gets, and over 
whom. | 

Firſt, *Tis plain he gets by his Conqueſt 
no Power over thoſe who conquered with him; 
they that fought on his Side, whether as 
private Soldiers or Commanders, cannot ſuf- 
fer by the Conqueſt, but muſt at leaſt be as 
much PFreemen, as they were before: If 
any loſt their Freedom by the Norman Con- 
queſt, (ſuppoſing King William the Firſt, had 
Right to invade England) it was only the 

| | Saxon. 
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Saxons and Britains, and not the Normans 
that conquered with him. In like manner, 
ſuppoſing Hen. II. had Right to invade this 
Ifland, and that he had been oppoſed therein 
by the Inhabitants, it was only the Ancient 
Race of the Iriſh that could ſuffer by this 
Subjugation ; the Engliſb and Britains, that 
came over and conquered with him, retain'd 
all the Freedoms and Immunities of Free- 
born Subjects; they nor their Deſcendants 
could not in reaſon loſe theſe, for bein 
ſucceſsful and victorious; for ſo the State 
of both Conquerors and conquered ſhall be 
equally //avi/h. Now 'tis manifeſt that the 
great Body of the preſent People of Ireland, 
are the Proginy of the Engliſb and Britains, 
that from time to time have come over into 
this Kingdom; and there remains but a 
meer handful of the Ancient 1r:þ at this 
Day ; I may ſay, not one in a Thouſand : So 
that if I, or any Body elſe, claim the like 
Freedoms with the Natural Born Subjects of 
England, as being deſcended from them, it 
will be impoſſible to prove the contrary. 
I conclude therefore, that a 4 Conqueror 
gets no Power, but only over thoſe who 
have actually afifted in that Unjuj# Force 
that is uſed againſt him. 

And as thoſe that joined with the Con- 


queror in a juſt Invaſion, have loſt no Right 


by the Conqueſt; ſo neither have thoſe of 
the Country who oppos'd bim not: This ſeems 
STOP M0 
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ſo reaſonable at firit Propoſal, that it wants 
little Proof. All that gives Title in a % 
Conqueſt, is the Oppofers uſing brutal Force, 
and quitting the Law of Reaſon, and uſing 
the Law of Violence ; whereby the Conque- 
ror is entitled to uſe him as a Beaf? ; that is, 
kill him, or enſlave him. 

Secondly, Let us conſider what Power 
that is which a Nig ful Conqueror has over 
the ſubdued Oppo/ers: And this we ſhall 


find extends little farther than over the 


Lives of the conguered; J fay little farther 
than over their Lives; for how far it ex- 


| tends to their Eftates, and that it extends 


not at all to deprive their Poſterify of the 
Freedoms and Immunitt?2s to which all Man- 
kind have a Right, 1 ſhall ſhew preſently: 
That the ½% Conqueror has an abſolute 
Power over the Lives and Liberties of the 
conquered, appears from hence, becauſe the 
conquered, by putting themſelves in a State 
of War, by uling an unjuſt Force, have 
thereby forfeited their Lives. For quitting 
Reaſon, (which is the Rule between Man 
and Man) and uſing Force, (which is the 
Way of Beaſis they become liable to be de- 
fliroy'd by him againſt whom they uſe Force, 
as any ſavage wild Beaſt that is dangerous 
to his Being. 

And this is the Caſe of Rebels in a ſettled 
Commonwealth, who forfeit their Lives on 


this Account. But as for forfeiting theit 
| Eſtates; 
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Eſtates, it depends on the Municipal Laws of 


the Kingdom. But we are now enquiring 


what the Conſequence will be, between two | h 


conteſting Nations. 

Which brings me to conſider how far 4 
juſt Conqueror has Power over the Poſterity 
and Eſtates of the conquered. 

As to the Paſterity, they not having joined 
or aſſiſted in the forc:ib/e Oppoſition of the 
Conquerors juſt Arms, can loſe no Benefit 
thereby: Tis unreaſonable any Man ſhould 
be puniſhed but for his own Fault. Man 
being a free Agent, 1s only anſwerable for 
his own Demerits ; and as it would be highly 
unjuſt to hang up the Father for the Son's 
Offence, ſo the Converſe is equally unjuſt, 
that the Son ſhould ſuffer any Inconvenience 
for the Father's Crime. A Father hath not 
in himſelf a Power over the Life or Liberty 
of his Child, ſo that no Act of his can poſ- 
ſibly forfeit it. And tho' we find in the 
Municipal Laws of particular Kingdoms, 
that the Son loſes the Father's Eſtate for 
the Rebellion or other Demerit of the Fa- 
ther, yet this is conſented and agreed to for 
the public Safety, .and for deterring the 
Subjects from certain enormous Crimes that 
would be highly prejudicial to the Common- 
wealth. And to ſuch Conſtitutions the Sub- 
jects are bound to ſubmit, having conſented 
to them, tho' it may be unreaſonable to put 
the like in execution between Nation and 
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Nation in the State of Nature : For in ſettled 
Governments, Property in Eſtates is re- 
gulated, bounded and determined by the 
Laws of the Commonwealth, conſented to 
by the People, ſo that in theſe, tis no In- 
juſtice for the Son to loſe his Patrimony for 
his Father's Rebellion or other Demerit. 

If therefore the Poſterity of the conquered, 
are not to ſuffer for the unjuſt Oppoſition 
given to the Victor by their Anceſtors, we 
thall find little Place for any Power of the 
Conquerors over the Eftates of the ſubdued. 
The Father, by his Miſcarriages and Violence, 
can forfeit but his own Life, he involves not 
his Children in his Guilt or Deſtruction: 
His Goods, which Nature (that willeth the 
Preiervation of all Mankind as far as polhible) 
hath made to belong to his Chi/dren to ſuſ- 
tain them, do ſtill continue to belong to his 
Children. Tis true indeed it uſually hap- 
pens that Damage attends unjuſt Force; and 
as far as the Repair of this Damage requires 
it, ſo far the rightful Conqueror may in- 
vade the Goods and Eftate of the conquered ; 
but when this Damage is made up, his Ti- 
tle to the Goods ceaſes, and the Reſidue 
belongs to the Vie and Children of the ſub- 
dued. 

It may ſeem a ſtrange Doctrine, that 
any one ſhould have a Power over the Lie 
of another Man, and not over his Eate; 
but this we find every Day, for tho” I may 

kill 


\ 
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Zill a Thief that ſets on me in the High- 
way, yet I may not take away his Money; 
for 'tis the brutal Force the Aggreſſor has 
uſed, that gives his Adverſary a Right to 
take away his Life, as a noxious Creature: 
But 'tis only Damage .ſuſtained, that gives 
Title to another Man's Goods. 

It miſt be confeſſed that the Practicè of 
the World is otherwiſe, and we commonly 
ſee the Conqueror (whether .juft or unjuſt} 
by the Force he has over the conquered, 
compels them with a Sword at their Breaſt 
to ſtoop to his Conditions, and ſubmit td 
ſuch a Government as he pleaſes to afford 
them. But we enquire not now What is 
the Practice, but what Right there is tb do 


ſo. If it be ſaid the conn ſubmit by 


their own Conſent j then this allows Conſent? 
neceflary to give the Conquerot a Title to 
Rule over them: But then we may enquire; 
whether Promiſes extorted by Force with⸗ 
out Right, can be thought Conſent; and how 
far they are ohligatory; and I humbly con- 
ceive they bind not at all. He that forces 
my Horſe from me, ought pteſently to re- 


tore him, and I have ſtill a Right to retake 


him : So he that has forced a Promiſe from 
me, ought preſently to reftore it, that is, 
quit me of the Obligation of it, or I may 
chuſe whether I will perform it or not : 
For the Law of Nature obliges us only by 
the Rules ſhe preſcribes; and therefore can- 
C 2 not 
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not oblige me by the Violation of her Rules: 
ſuch is the extorting any thing from me by 
Force. 

From what has been faid, I preſume it 
pretty clearly appears, that an wunju/t Con- 
queſt gives 70 itle at all; that a ut Con- 
queſt gives Power only over the Lives and 
Liberties of the actual Oppoſers, but not over 
their Poſterity and Eſtates, otherwiſe than as 
before is mentioned ; - and not at all over 
thoſe that did not concur in the Oppoſition. 

They that deſire a more full Diſquitition 
of this Matter, may find it at large in an 
incomparable Treatiſe, concerning the True 
original F,xtent and End of civil Government, 
Chap. 16. This Diſcourſe is ſaid to be 
written by my excellent Friend, Joan 
Locke, E/; Whether it be ſo or not, I 
know not; this I am ſure; whoever 1s the 
Author, the greateſt Genius in Chriſtendom 
need not diſown it. 

But granting that all we have faid in 


this Matter is wrong; and granting that a 


Conqueror, whether ju/# or unjuſt, obtains 
an abſolute arbitrary Dominion over the Per— 
ſons, Eſtates, Lives, Liberties and Fortunes 
of all thoſe whom he finds in the Nation, 
their Wives, Poſterity, Sc. ſo as to make 
perpetnal Slaves of them and their Genera- 
tions to come; let us next enquire, whether 
Conceſjivns granted by ſuch a victorious Hero 
do not bound the Exor! bitancy of his Power, 

and 
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and whether he be not obliged ne to 
obſerve theſe Grants. 

And here I believe no Man of common 
Senſe or Juſtice will deny it; none that had 
ever conſidered the Law of Nature and Na- 
tions, can poſſibly heſitate on this Matter; 
the very propoſing it ſtrikes the Senſe and 
common Notions of all Men ſo forcibly, 
that it needs no farther Proof. I ſhall 
therefore inſiſt no longer on it, but haſten 
to conſider how far this is the Caſe of Jre- 
land: And that brings me naturally to the 
fourth Particular propoſed, viz. to ſhew by 
Precedents, Records, and Hiſtory, what 
Conceſſions and Grants have been made 


from time to time to the People of Ireland, 


and by what Steps the Laws of England 
came to be introduced into this Kingdom. 
We are told by Matth. Paris, Hiſtorio- 
grapher to Henry III. that Henry the Second, 
a little before he left Ireland, in a public 
Aſſembly and Council of the Ii at L 
more, did cauſe the T[rih to receive, and 
ſwear to be governed by the Laws of Eng- 
land: Rex Henricus (faith he) anteguam ex 
Hibernia Rediret apud Liſmore Concilium Con- 
gregavit ubi Leges Angliæ funt ab omnibus 
gratantur receptæ, & Juratorid cautione pre- 
ftita Confirmate; Vid. Matth. Paris, ad An. 
1172. Vit. H. 2. 
And not only thus, but if we may give 
Credit to Sir Edeard C-0h, in the 4th Inſtit. 
C 3 Cap. 
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Cap. 1. and 76. and to the Inſcription. ta 
the Iriſh Modus Tenendi Parliamentum, it will 
clearly appear, that Henry the Second did 
not only ſettle the Laws of England i in Te- 
land, and the Juriſdiction eccleſiaſtical there, 
by the voluntary Acceptance and Allowance 
of the Nobility and Clergy, but did likewiſe 
allow them the Freedom of holding of Par- 
liaments in Ireland, as a ſeparate and diſtinct 
Kingdom from England; and did then ſend 
them a Modus to direct them how to hold 
their Parliaments there. The Title of which 
Modus runs thus: 


% Henricus Rex Angha Conqueſtor & 
« Dominus Hiberniæ, &c. Mittit banc 
« formam Archiepiſcopis, Epiſcopis, Ab- 


& batibus, Prioribus, Commitibus, Ba- 


* ronibus, Fuſticiariis, Vicecomitibus, 
& Ma zjoribus, Præpaſitis, Miniſtris & 
oh les Fidelibus ſuis Terre Hibernie 
* Tenendi Parliamentum.” 
In primis Summonitio Parliament! præ- 
cedere debet per Quadraginta Dies. 


And ſo forth. 
This Modus is ſaid to have been ſent inta 


ireland by. Henry II. for a Direction to hold 
their Parliaments there. And the Senſe of 


it agrees for the moſt part with the Modus 


Tenendi Parl. in England, ſaid to have been 
allowed 
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allowed by William the Conqueror when he 
obtained that Kingdom ; where it is altered, 
itis only to fit it the better for the Kingdom 
of Ireland. 
I know very well the Antiquity of this 
Modus, ſaid to be tranſmitted for Ireland by 
Henry II. is queſtioned by ſome learned 
Antiquaries, particularly by Mr. Selden * 
and Mr. Pryn +, who deny alſo the Engliſh 
Modus as well as this. But on the other 
hand, my Lord Chief Juſtice Co, in the 
4th Inſtit. page 12 and 349, does ſtrenu- 
ouſly afſert them bath, And the late reve- 
rend and learned Dr. Dopping, Biſhop of 
Meath, has publiſhed the Iriſh Modus, with 
a Vindication of its Antiquity and Authority 
1n the Preface, | | 
There ſeems to me but two Objections of 


any Moment raiſed by Mr. Pryn againſt 


theſe Modi, The one relates both to the 


Engliſh and Iriſh Modus; the other chiefly 


ſtrikes at the Iriſb. He fays the Name Par- 
liament, ſo often found in theſe Modi, was 
not a Name for the great Council of Eng- 
land known ſo early as theſe Modi pretend 
to. I confeſs I am not prepared to diſprove - 
this Antiquary in this particular: But to 
me it ſeems reaſonable enough to imagine, 


* Tit. Hon. Par. 2. C. 5. Seft. 26. Edit. Lon. An. 
1672. | | 
71 Againſt Cook's 4th Inſtit. C. 76. 


C4 that 


Te NS CE TE PE — 


24 THE CASE OP 


that the Name Parliament came in with 
William the Conqueror: Tis a Word perfectly 
French; and I fee no reaſon to doubt its 
coming in with the Normans. Ihe other 
Objection affects our Iriþ Modus; for he 
tells us that Heri were not eſtabliſhed in 
Ireland in Henry iI's Time, when this Modus 
was pretended to be ſent hither, ye we find 


the Word Vicecomes therein. To this I can 


only anſwer, that Henry II. intending to 
eſtabliſh in Jreland the Engliſ Form of 
Government, as the firſt and chief ſtep 
thereto, he ſent them Directions for hold- 
ing of Parliaments, deſigning afterward, by 
degrees, and in due Time, to ſettle the other 
Conſtitutions agreeable to the Model of 
England. If therefore Englaud had then 
Sherfjs, we need not wonder to find them 
named in the ib Modus, though they were 
not as yet eſtabliſhed amongſt us, for they 
were deſigned to be appointed ſoon after, 
and before the Modus could be put regularly 


In execution ; and accordingly we find them 


eſtabliſhed in ſome Counties of Ireland in 
King Jobn's Time, 

This Jriſb Madus is ſaid to have been in 
the Cuſtody of Sir Chriſtopher Preſton of 
Clane in Ireland, Ann. 6. Henry IV. and by 
Sir Y Talbot, Lord. Lieutenant of Ireland, 
under King Herry IV. It was exemplified 
by 1nſpexiaus under the great Seal of Jre— 
and, and the Exemplification was ſome- 

times 
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times in the Hands of Mr. Hackwel, of 
Lincoln's-Inn, and by him was communi- 
cated to Mr. Selden. 'The Tenor of which 
Exemplification runs thus; 


Henricus De: Gratia Rex Angle & 


cc 


Francie, & Dominus Hiberniæ, omnibus 
ad quos preſentes Literæ pervenerint ſalu- 
tem Inſpeximus Tenorem Diverſorum Ar- 
ticulorum in quodam Rotulo Pergameneo 
Scriptorum cum Chriſtophero Preſton, 


Milite Tempore Arreſtationts ſug apud 


Villam de Clare, per Deputatum Dilecti 
& Fidelis noſtri Johannes Talbot de Ha- 
lomſhire CHivaler locum noſtrum Tenentis 
Terre noſtre Hiberma, nuper fate in- 
ventorum ac coram nobis & Concilio noſtro 
in eadem terre noſtra apud Villam de 
Trim. Nono die Fanuarii ultimo præte- 
riti in hec verba. 


Modus Tenendi Parhamenta Henricus Rex 
« Angliz, Conqueſtor & Dominus Hi- 
« bernia, Mittit hanc formam Archi- 
«© epiſcopis, &c. and ſo as before, Et 
* omnibus Fidelibus ſuis Terre Hiberniæ 
% Tenend! Parliamentum Imprimis Sum- 
6c monitio, &c.” and then follows the 
Modus, agreeable in moſt Things with 
that of England, only fitted to Ireland. 
'Then the Exemplification concludes : 


Nos 


= 
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Nos autem tenores Articulorum predics 
torum de Aﬀenſu prefati Locum tenentis 
& Concili predict tenore præſentium 
duximus Exemplificandum & has Literas 
_ noftras fieri facimus Patentes. Teſte Præ- 
fato Locum noſtrum tenente apud Trim. 
12. die Januarii Anno Regni noftri 


Arto. 


Per ipſum Locum tenentem & Con- 
cilium. 


Now we can hardly think it credible (ſays 
the Biſhop of Meath that an Enemplifics- 
tion could have been made fo ſolemnly of it 
by King Henry the Fourth, and that it 
ſhould refer to a Modus tranſmitted into 
Ireland by King — the Second, and 
affirm that it was produced before the Lord 
Lieutenant and Council at Trym, if no ſuch 
thing had been done: This were to call in 
queſtion the Truth of all former Records 
and Tranſactions, and make the Exemplifi- 
cation contain an egregious Falſhood in the 
Body of it. 

The Reverend Biſhop of Meath, in his 
fore-cited Preface, does believe that he had 
obtained the very original Record, ſaid by 
my Lord Co to have been in the Hands of 
Sir Chriſtopher Preſton : It came to that 
learned Prelate's Hands among other Papers 
and Manuſcripts of Sir William Domvile's, 

late 
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late Attorney - General in this Kingdom, 
who in his Life-time, upon an occaſional 
Diſcourſe with the Biſhop concerning it, 
told him, that this Record was beſtowed on 
him (Sir V. Domvile by Sir James Cuff, 
late Deputy Vice-Treaſurer of Feland; that 


Sir James faund it among the Papers of Sir 


Francis Aungier, Maſter of the Rolls in this 
Kingdom ; and the preſent Earl of Longford 
(Grandſon to Sir Francis Aungier) told the 
Biſhop, that his ſaid Grandfather had it out 
of the Treaſury of Waterford. 

Whilſt I write this, I have this very Re- 
cord now before me, from the Hands of 
the ſaid Biſhop of Meath's Son, my Ne- 
phew, Samuel Dopping : and I muſt confeſs 
it has a venerable antient Appearance ; but 
whether it be the true original Record, I 
leave on the Arguments produced for its 
Credit by the ſaid Biſhop. 

This I am ſure of, that whether this be 
the very Record tranſmitted hither by King 
Henry the Second or not, yet 'tis moſt cer- 
tain, from the unanimous Conceſſions of all 
the fore-mentioned Antiquaries, Co94, Sel- 
den, Pryn, &c. that we have had Parlia- 
ments in Ireland very ſoon after the Invaſion 
of Henry II. For Pryn confeſſes, that * 
King Henry II. after his Conqueſt of Jre- 
land, and the general voluntary Submiſſion, 


* Againſt the 4th Inſtit, e. 76, p. 249. 
Homages, 
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Homages, and Fealties of moſt of the Ah 
Kings, Prelates, Nobles, Cities and People 
to him, as to their Sovereign Lord and King, 
Anno 1170, (it ſhould be 1172,) held there- 
in a general Council of the * at Caſhal, 
wherein he rectified many Abuſes in the 
Church, and eſtabliſhed ſundry eccleſiaſtical 
Laws, agreeable to thoſe in the Church of 
ENGLAND; Ecclęſiæ illius ſtatum ad Angli- 
cane Ecclęſiæ formam Redigere Modis omnibus 
elaborando; to which the Vb Clergy pro- 
miſed Conformity, and to obſerve them foy 
time to come, as Giraldus Cambrenſis*, who 
was then in Jreland, and other Hiſtorians +, 
relate: Ef ut in ſingulis Obſervatio fumilis 
Regnum Colligaret utrumgue (that is, England 
and Ireland} paſſim omnes unanimi voluntate 
communi Aſſenſu, Pari deſiderio Regis imperio 
fe ſubjiciunt, omnibus tgitur hoc medo Conſume 
matis, in Concilio habito apud Liſmore Leges 
Angliæ ab omnibus ſunt gratantur receptæ, & 
juratorid cautione preftitd Confirmate, ſays 
Matth, Paris. 

Can any Conceſſion in the World be more 
plain and free than this? We have heard 


of late much Talk in England of an original 


* Tepograph. Hibern, I. 3, c. 18. Hi. Expug. J. II, 
C. 33» 34. 

t Eoveden Amal pars-poſt. 202. Brampton Chr. Col. 
171. Knighton de Even. Angl. l. c. c. 10, Col. 2394, 
2395. Pol. Virg. His. Fer, I. 13, Ruaal. de Diceto. 
WH alſingham, &c. Original Compact for Ireland. 


Compact 
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Compact? between the King and People of 
England; I am ſure it is not poſſible to ſhew 
a more fair original Compact between a King 
and People than this between Henry the Se- 
cond and the People of Ireland, That they 
Should enjoy the hike Liberties and Immunities, 
and be governed by the ſame mild Laws, both 
civil and eccleſiaſtical, as the People of Eng- 
land. 

From all which it is manifeſt, that there 
were no Laws impoſed on the People of 
Ireland by any Authority of the Parliament 
of England, nor any Laws introduced into 
that Kingdom by Henry the Second, but by 
the Conſent and Allowance of the People of 
Treland. For both the civil and eccleſiaſtical 
State were ſettled there, Regie ſublimitatis 
Authoritate, ſolely by the King's Authority 
and their own good Wills, as the Iriſh Statute, 
11 Elix. c. 1. expreſſes it. And not only 
the Laws of England, but the Manner of 
holding Parhaments in Tre/and to make Laws 
of their own (which is the Foundation and 
Bulwark of the People's Liberties and Pro- 
perties) was directed and eſtabliſhed there 
by Henry the Second, as if he were reſolved 
that no other Perſon or Perſons ſhould be 
the Founders of the Government of Ireland, 
but himſelf and the Conſent of the People, 
who ſubmitted themſelves to him againſt all 
Perſons whatſoever, 


Let 
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Let us now ſee by what farther Degtecs 
the Government of Jre/and grew up con- 
formable to that of England. 

About the twenty-third Year of Henty the 
Second, which was within five Years after 
his Return from Ireland, he created his 
younger Son John, King of Ireland, at a 
Parliament held at Oxford. Soon after, King 
John being then about twelve Years of Age; 
came into Ireland, from Milford to Waterford, 
as his Father had formerly done. The 
Iriſh Nobility and Gentry immediately re- 
paired to him ; but being 1eceived by him 
and his Retinue with ſome Scorn and Deri- 
ſion, by reaſon of their long rude Beards; 
guas more Patrio grandes habebant & prolixas 
(ſays Giraldus Cambrenfis, Hib. Expug. Cap. 
35.) they took ſuch Offence thereat, that 
they departed in much Diſcontent; which 
was the Occaſion of the young King's ſtay- 
ing fo ſhort a Time in Treland, as he did 
this his firſt Time of being here. 

And here, before we proceed any farther, 
we ſhall obſerve, That by this Donation of 
the Kingdom of Ireland to King John, Ire- 
land was moſt eminently ſet apart again, as 
a ſeparate and dijtinet? Kingdom by itſelf from 
the Kingdom of England; and did fo con- 
tinue, until the Kingdom of England de- 
ſcended and came unto King John, after the 
Death of his Brother Richard the Firſt, King 
of England, which was about twenty-two 

Years 
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Years after his being made King of Ireland 
during which Space of twenty-two Years, 
both while his Father, Henry the Second, 
and his Brother, Richard the Firſt, were 
living and reigning, King John made divers 
Grants and Charters to his Subjects of Ire- 
land, which are yet in being in this King- 
dom; wherein he ſtiles himſelf Daminus 
Hibernie, (the conſtant Style till Henry the 
Eighth's Time) and in others, Dominus 
Hibernie & Comes Meritonic. By which 
Chartets both the City of Dublin, and dis 
vers other Corporations enjoy many Privi- 
leges and Franchiſes to this Day. But after 
the ſaid Grant of the Kingdom of Ireland 
to King Jobn, neither his Father, Henry II. 
nor his Brother, King Richard I. Kings of 
England, ever ſtiled themſelves, during their 
Lives, Kings or Lords of Ireland; for the 
Dominion and Regality of Ireland was wholly 
and ſeparately veſted in King John; being 
abſolutely granted tinto him without any 
Reſervation. And he being created King 
in the Parliament at Oxford, under the Stile 
and Title of Lord ꝙ Ireland, enjoyed all 
manner of kingly Juriſdiction, Preheminence 
and Authority royal belonging unto the im- 
perial State and Majeſty of a King, as are 
the expreſs Words of the Ir Statute, 33 
Henry VIII. c. 1. by which Statute the Style 
of Dominus was changed to that of Rex 
Hibernic. 


Let 
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Let us then ſuppoſe that Richard the Firſt 


without Iſſue, but that his Progeny had at 
on the Throne of England, in a continued 
Succeſſion to this Day: Let us ſuppoſe 
likewiſe the fame of King Tohrn's Progeny, 
in relation to the Throne of ITre/aad ; where 
then had been the Szbordination of Ireland 
to the Parliament, or even to the King of 
England? Certainly no ſuch Thing could 
have been then pretended : Therefore if 
any ſuch Subordination there be, it muſt ariſe 
from ſomething that followed after the De- 
ſcent of England to King Joh; for by that 
Deſcent, England might as properly be /ub- 
| 6 dinate to Ireland, as the Converſe ; Ireland 
4 being veſted in the royal Perſon of King J 
| twenty-two Years before his Accetiion to 
the Crown of England, and being a more 
ancient Kingdom than the Kingdom of Eng- 
land. As the Engliſh nes 7 in the Council 
of Conſtance, Ann. 1417 *, confeſſed and al- 
leged, as an Argument in the Conteſt be- 
tween Henry the Fifth's Legates and thoſe 
of Charles the Sixth, King of France, for 
Precedence: Satis Conſiat (tay they) . ſecun- 
gum Albertum DMagnum & Bartholomeum de 


G 


* Selden's Tit, Par. 1. C. 8. 8-4. 5. Upper, Arch- 
bi on of Armagh, of hs Religion of the ancient Iriſh, 
| | Cap. 1 

k Ly a. Concil. Cenſtant. Seſ. 28. MS. in Bib, Reg. 
not in the printed Acts. 


Proprietatibus 


King John's elder Brother, had not died 


— 
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Proprietatibus Rerum, quod toto Mundo in tres 
partes Diviſo, ſeilicet in Europam, Aſiam & 
Africam (for America was not then diſcover- 
ed) Europa in quatuor Dividitur Regna feili- 
cet, Primum Romanum, Secundum Conſtanti- 
nopolitanum, Tertium Regnum Hiberniz {quod 
jam tranſlatum eſt in Anglos} et Quartum 
Regnum Hiſpaniæ. Ex quo patet, quod Rex 
Angliæ & Regnum ſuum ſunt de Eminentioribus 
Antiquioribus Regibus & Regnis totius Europe. 
The Antiquity and Precedence of the King of 
England was allowed him wholly on the ac- 
count of his Kingdom of Ireland. 

Perhaps it will be ſaid, that this ſabordi- 
nation of the Kingdom of Ireland to the 
Kingdom of England, proceeds from ITre- 
land's being annexed to, and, as it were, 
united with the imperial Crown of England 
by ſeveral Acts of Parliament, both in En- 
gland and Ireland, fince King John's Time. 
But how far this operates, I ſhall enquire 
more fully hereafter ; I ſhall only at preſent 
obſerve, that I conceive little more is effected 
by theſe Statutes, than that Ireland ſhall 
not be aliened or ſeparated from the King 
of England, who cannot hereby diſpoſe of 
it otherwiſe than in egal Succeſſion along 
with England; and that whoever is Kin 
of England, is ipſo facto King of Ireland, 
and the Subjects of Ireland are obliged to 
obey him as their liege Lord. 
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To proceed therefore. After both Crowns 
were united, on the Death of Richard the 
Firſt without Iſſue, in the royal Perſon of 
King John: He, about the twelfth Year 
of his Reign of England, went again into 
Treland, viz. the twenty-eighth Day of June, 
1210, and Matth. Paris tells us, p. 220, 
Cum Veniſſet ad Dublinenſem Civitatem Occur- 
rerunt ei ibidem plus quam 20 Regul: illius 
Regionis qui omnes Timore maximo preterriti 
homagium ei & Fidelitatem fecerunt. Fecit 
guoque Rex ibidem, Conſtruere Leges & Con- 
ſuetudines Anglicanas, ponens Vicecomites 
alioſque Miniſtros, qui populum Regni illius 
juxta Leges Anglicanas Judicarent. 

His Son, King Henry the Third, came 
to the Crown the Nineteenth of O&ober, 
1216; and in November following, he granted 
to Ireland a Magna Charta, dated at Briſtol 


x2 November, the firſt Year of his Reign. 


Tis prefaced, that for the Honour of God 
and Advancement of holy Church, by the 
Advice of his Council of England, (whoſe 
Names are particularly recited) he makes 
the following Grant to Ireland; and then 
goes on exactly agreeable to the Magna 
Charta which he granted to England; only 
in ours we have Civitas Dublin, & Aven- 
liffe, inſtead of Civitas London, & Thameſis; 
with other Alterations of the like kind where 
needful. But ours is eight Years older than 
that which he granted to England; it not 

| \ being 
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being ' till the ninth Year of his Reign, and 
ours is the firſt Year. This Magna Charta 
of Ireland concludes thus, Qui vera ſigillum 
nondum Habuimus preſentem Cartum Sigillit 
Venerabilis Patris noſtri Domini Gualt. Apoſt. 
Sedis Legati & Willelmi Mareſchalli Comitis 
Pembroke Rectoris noſtri & Regni noſtri fecimus 
Sigillari. Teſtibus omnibus prænominatis & 
alijs Multis Dat per Manus Prædictorum Do- 
mini Legati & Willelmi Maręſcalli. Apud 
Briſtol Duodecimo die Novembr. Regni noſtri 
Anno Primo. An ancient Copy of this 
Magna Charta of Ireland is to be found in 
the Red Book of the Exchequer, Dublin. 

In February following, in the firſt Year 
likewiſe of his Reign, by Advice of all his 
faithful Counſellors in England, to gratify 
the Iriſb (ſays Pryn *) for their eminent 
Loyalty to his Father and him, he granted 
them out of his fþecial Grace, that they and 
their Heirs for ever ſhould enjoy the Liber- 
ties granted by his Father and himſelf to 
the Realm of England; which he reduced 
into Writing, and ſent ſealed thither under 
the Seal of the Pope's Legate, and W. Earl 
Marſhal his Governor, becauſe he had then 
no Seal of his own. This, as I conceive, 
refers to the forementioned Magna Charta 
Hibernie. The Record, as recited by Mr. 
Pryn, here follows : 


Pin againſt the 4th Inſt, c. 76. p. 250. 
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as Rex Archiepiſcopis, Epiſcopis, Abba- 


cc 
cc 
«cc 
cc 
«6c 
«c 
cc 
cc 
cc 
cc 
66 
66 
ce 
cc 
cc 


ce 


* tibus, Comitibus, Baronibus, Militi- 
bus & Libere Tenentibus, & omni- 
bus Fidelibus ſuis per Hiberniam 
Conſtitutis, Salutem : Fidelitatem 
veſtram in Domino Commendantes 
uam Domino Patri noſtro ſemper 
Exhibuiſtis & nobis eſtis diebus 
noſtris Exhibituri: Volumus quod 
in ſignum Fidelitatis veſtræ, tam 
præclaræ, tam Inſignis Libertatibus 


Regno noſtro Angliæ a Patre noſtro 


& nobis Conceſſis, de gratia noſtra & 
Dono in Regno noſtro Hiberniæ gua— 
deatis vos & veſtri Hæredes in per- 
petuum. Quas diſtincte in Scriptum 
Reductas de Communi Conſilio om- 
nium Fidelium noſtrorum vobis 


« Mittimus Signatas Sigillis Domini 


cc 
cc 
cc 
cc 
cc 
66 


noſtri G. Apoſtolicæ Sedis Legati & 
Fidelis noſtri Com. W. Mareſc. 
Rectoris noſtri & Regni noſtri quia 
Sigillum nondum habuimus, eaſdem 
proceſſu temporis de Majori Conſilio 


proprio Sigillo Signaturi.“ 
Teſte apud Glouc. 6 Februar. 


Here we have a free Grant of all the 
Libertits of England to the People of Ireland. 
But we know the Liberties of Engliſbmen are 
founded on that univerſal Law of Nature 
that ought to prevail throughout the whole 


World, 
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World, of being governed only by ſuch Laws 
fo which they give their own Conſent by their 
Repreſentatives in Parliament. 

And here, before I proceed farther, I 
ſhall take notice, that in the late raiſed 
Controverſy, Whether the Houſe of Commons 
were an eſſential Part of the Parliament be- 
fore the 49th Year of Henry the Third : 
The learned Mr. Pefyt, Keeper of the Re- 
cords in the Tower, in his Book on that 
Subject, page 71. deduces his gth Argu- 
ment from the Compariſon of the antient 
Generale Concilum, or Parliament of Ire- 
land, inſtanced An. 38. Henry III. with the 
Parliament in England, herein the Citizens 
and Burgeſſes were; which was eleven Years 
before the pretended Beginning of the Commons 
in England. 


For thus we find it in that Author: 


« As great a Right and Privilege ſurely 
« was, and ought to be allowed to the 
| Engl ;/h Subjects as to the 1r;/h, before the 
% 49th of Henry III. And if that be ad- 
© mitted, and that their (the Ji Com- 
% mune Concilium, or Parliament, had its 
« Platform from ours (the Exgliſi as I 
« think it will not be denied by any that 
ce have conſidered the Hiſtory and Records 
touching that Land / Ireland} we ſhall 
find the enſuing Records, Ann. 38 Henry 
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III. clearly evince, that the Citizens and 
% Burgeſſes were then a Part of their (the 
% Ir1þ) great Council or Parliament, 


«© That the King being in partibus Tranſ- 
e marints, and the Queen being left Regent, 
« ſhe ſends Writs (or a Letter) in the King's 
Name, directed Arcbiepiſcopis, Epiſcopis, 
« Abbatibus, Prioribus, Comitatibus, Baroni- 
« bus, Mil:tibus, Liberis Hominibus, Civibus 
« & Burgenſibus, Terre ſue Hiberniæ; tel- 
ling them that Mittimus Fratrem Nichol- 

aum de Sando Neoto, Fratrem Haſpitii 
„ Sancti Jobannis Jeruſalem in Anglia ad 

« partes Hiberniæ ad exponendum vobis (to- 
„ gether with J. Fiz-Geoffery, the King's 
os Fullice) the State of his Land of Vaſcony 
« endangered by the hoſtile Invaſion of the 
« Kings of Caſtile, qui nullo jure ſed potentia 

« ſua Conj gſeus Terram noſiram Vaſconie per 
« ipſus Fortitudinem, a manibus ngſiris Au- 

« ferre & a Domino Regni _Anglie ſegregare 
« Proponit. And therefore wniver/itatem 
« Vefiram Quanta poſſumus Aſſectione Rogan- 
© tes quatenus nos & jura noftra totaliter in- 
„ defenſa non deſerentes nobis in tanto periculo 
«© guantumcungque poterites de Gente & Pe- 
% cuma ſubveniatis; which would turn to 
* their everlaſting Honour; concluding, hs 
„ nojpris Auguſtiis taliter Computientes, quod 
„% nos & Herædes nofiri vobis & Heredibus 
t peſeris ſumus non immerito Obligati. Teſte 


6c Regnia 
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TR... Regnia & R. Comite Cornubiæ, apud Win- 


« deſor, 17 die Februar. 
% Per Reginam.“ 


Thus far Mr. Petht. 


Here we have a Letter from the Queen 
Regent to the Parliament in Ireland, in an 
humble manner beſeeching them for an Aid 
of Men. and Money againft the King of 
Caſtile's hoſtile Invaſion of Gaſcony ; from 
whence we may perceive, that in thoſe Days, 
no more than at preſent, Men and Mon 
could not be raiſed but by Conſent of Parlia- 
ment, I have been the more particular in 
tranſcribing this Paſſage out of Mr. Petyt, 
to ſhew that we have as antient and expreſs 
an Authority for our preſent Conſtitution of 
Parliaments in Teland, as can be thewn in 
England, And I believe it will net be 
thought adviſeable in theſe latter Days to 
break in upon od ſettled Conſtitutions: No 
one knows how fatal the Conſequences of 
that may be. 

To return therefore where we digreſſed. 
Henry the Third, about the twelfth 'Year 
of his Reign, did ſpecially impower Richard 
de Burgh, then juſtice of Ireland, at a cer- 
tain Day and Flace, to ſummon all the 
Archbiſhops, Biſhops, Abbots, Priors, Earls, 
Barons, Knights, Freeholders and Sheriffs 
of each County, and before them to cauſe 

| D 4 to 
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to be read the Charter of his Father, King a 


Fohn, whereunto his Seals was appendant, 

whereby he had granted unto them the 

Laws and Cuſtoms of England, and unto 

which they ſwore Obedience : and that he 

ſhould cauſe the ſame Laws to be obſerved 

and proclaimed in the ſeveral Counties of 

Ireland, that ſo none preſume to do contrary , f 
to the King's Command. The Record I 3 
have taken out of Mr. Pryn*, in theſe 

Words; 


% 


* Rex Dilecto & Fideli ſuo Richardo de 
* Burgo Juſtic' ſuo Hibern. Salutem, 
«© Mandamus vobis firmiter præcipi- 
« entes quatenus certo die & Loco fa- 
ce ciates venire coram vobis Archiepiſ- 
„ copos, Epiſcopos, Abbates, Priores, 
* Comites & Barones Milites & libere 
6 Tenentes & Ballivos ſingulorum 
* Comitatum & coram eis Publice legi 
4 faciatis Chartam Domini J. Regis 

Patris noſtri cui Sigillum ſuum ap- 
* penſum eſt, quam heri fecit & jurari 
* a Magnantibus Hibern. de Legibus 
% & Conſuetudinis Angliæ Obſervandis 
« in Hibernia. Et præcipiatis eis ex | 
“ parte noſtra quod Leges illas & - 
“ Conſuetudines in Charta prædicta 
ͤcontentas de cætero firmiter teneant 


— — — * — _ 
— — 
— — — — —— 


* Againſt Cook's 4th Inſt. page 252. 
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« & obſervent & hoc idem per ſingulos 
« Commitatus Hiberniæ clamari faciat 
* is & teneri prohibentes firmiter ex 
« parte noſtra & ſuper foris facturam 
* noſtram nequis contra hoc Manda- 
e tum noſtrum venire præſumat, Cc. 
« Teſte me ipſo apud Weſim 8 die Maii 
Ann. Reg. noſtri 12.” 


By what foregoes, I preſume it plainly 
appears, that by three ſeveral Eſtabliſhments 
under the three firſt Kings of Ireland, of the 
Norman Race, the Laws and Liberties of the 
People of England were granted to the People 
of Ireland. And that neither of theſe three 
Kings eſtabliſhed thoſe Laws in Ireland by 
any Power of the Parliament of England, 
but by the free Conſent, Allowance, and Ac- 
ceptance of the People of Ireland. 

Henry the Second firſt introduced the 
Laws of England into Ireland, in a public 
Aſſembly of the Iriſb at Liſmore, and allowed 
them the Freedom of Parliaments to be held 
in Ireland as they were held in England. 

King TFohn, at the Regueſ# and by the 
Conſent of the Iriſh, did appoint the Laws 
of England to be of Force in Ireland; and 
though he did not this till the twelfth Year 
of his Reign of England, yet he did it not 
as King of England, but as Lord of Ireland : 
For the Crown of England came to him by 
Deſcent from his Brother Richard, who had 


no 
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no regal Power in Ireland; and what his 
Brother had could not deſcend to him. 

Henry the Third, in the firſt Year of his 
Reign, gave Ireland a Magna Charta; and 
in the twelfth Year of his Reign did provide, 
that all the Laws of Eugland ſhould be ob- 
ſerved in Ireland; 3 that the Charter 
granted to the 17; by his Father, King 
Fohn, under his Seal, when he was in that 
Kingdom, ſhould be kept inviolably. 

And from the Days of theſe three Kings, 
have England and Ireland been both governed 
by the like Forms of Government, under 
one and the ſame ſupreme Head, the King 
of England; yet fo, as both Kingdoms re- 
mained ſeparate and diſtinct in their ſeveral 
1 under that one Head, as are the 

ingdoms of England and Scotland at this 
Day, without any Subordination of the one 
to the other. 

It were endleſs to mention all the Records 
and Precedents that might be quoted for 
the Eſtabliſhment of the Laws of England 
in Jreland; I ſhall therefore enter no farther 


into that Matter, but herein refer to Lord - 


Chief Juſtice Co *, Pryn , Reyly 4, &c. 
If now we enquire, What were thoſe 
Laws of England that became tous eftabiiſhed 


* Fourth Inſtit. 
+ Avainſt the 4th Inſtit. 
Placita Parliamentaria, 


77 
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in Ireland? Surely we muſt firſt reckon the 
great Law of Parliaments, which England ſo 


juſtly challenges, and all Mankind have a 


Right to. By the Law of Parliament, I 
mean that Law whereby all Laws receive 
their Sanction, the free Debates and Conſent 
of the People, by themſelves or their choſen Repre- 
entatives, That this was a main Branch of 
the Engliſb Law eſtabliſhed in this Kingdom, 
and the very Foundation of our future Legi- 
ſlature, appears manifeſt from Parliaments 
being ſo early convoked in Ireland, as the 
fore-mentioned Precedents expreſs. 

Mr. Pryn acknowledges one in Henry the 
Second's Time, (page 259, againſt the 4th 
Inſtit. but makes a very falſe Concluſion, 
that there appears no Footſteps of a Parlia- 
ment afterwards, till the third Year of Ed- 
ward the Second, becauſe the Acts of that 
Parliament are the firſt that are printed in 
our 1r:/þ Statute Book: For ſo we may argue 
the Parliaments of England to be of later 
Date than pretended, when we find the firſt 
printed Acts in Keeb/e to be no older than 
the gth of Henry the Third, Whereas it 1s 
molt certain, that Parliaments have been 
held in England ſome Ages before that. 

After this great Law of Parliaments, we 
may reckon the common Law of England ; 


whether it relates to regulating and ſettling 


of Property, and Eſtates in Goods or Land, 
or to the judiciary and executive Parts of the 
| Law, 
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Law, and the Miniſters and Proceſs thereof, 


or to criminal Caſes. Theſe ſurely were all 


eſtabliſhed in this Country by the three firſt 
Kings of Ireland, of the Norman Race. 

Let us now conſider the State of the Stra- 
tute Laws of England under theſe three 
Kings and their Predeceſſors; for by the 
Iriſb voluntary Submiſhon to, and Accept- 
ance of the Laws and Government of Eng- 
land, we muſt repute them to have ſubmit- 
ted themſelves to theſe likewiſe, till a regu- 
lar Legiſlature was eſtabliſhed amongſt 
them, in purſuance of that Submiſſion and 
voluntary Acceptance. 

And here we ſhall find, that in thoſe 
Times, viz. from the Norman Conqueſt to 
Henry the Third's Time incluſive, the Statute 
Laws of England were very few and lender. 
It is true, that before the 12th of Henry 
the Third, we find againſt the Engliſb 
Hiſtorians frequent mention of the Laws of 
Edward the Confeſſor, William the Conqueror, 
Henry the Firſt, Henry the Second, King 
Fohn, and Henry the Third ; all which are 


only Charters, or ſeveral Grants of Liber- 


ties from the King; which neverthelefs had 
the Force of Acts of Parliament, and laid 
as great Obligations both upon Prince and 
People, as Acts of Parliament do at this 
Day: Whereof we may read ſeveral Proofs 
in the Prince's Caſe, Cook's 8th Report. But 
theſe were only ſo many Confirmations 1 
eac 
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each other, and all of them were Sanctions 
of the Common Laws and Librties of the Peo- 
ple of England, ab Antiquo Ufitate & Com- 
probate per totam terram & in quibus ipſe & 
eorum Patres nati & nutriti ſunt, as the 
Words of the Manuſcript Chronicle of Litch- 
feld exprels it. 

The Laws of Edward the Confeffer, held 
in ſo great Veneration in antient Times, & 
per untverſum Regnum corroborate & confir- 
mate prius inventæ & conſtitute fuerunt Tem- 
pore Regis Edgari Avi ſui. Verum tamen poſt 
mortem iþfius Regis Edgari, uſque ad Corona- 
tionem Sancti Regis Edwardi (which was 67 
Years) prædictæ Leges Sopite ſunt & penitus 
mntermiſ/ſe. Sed poſtquam Rex Edwardus in 
' Regno ſublimatus fuit confilio Baronum Angliæ 
Legem illam ſopitam, Excitavit, Excitam Re- 
paravit, Reparatam Decoravit, Decoratam 
Confirmavit; & confirmate vocantur Lex 
Sancti Regis Edward, non quod ipſe primus 
eam ad inveniſſet; ſed quod Reparavit, Reſ- 
tituitque “, as the ſaid Litchfield's Chronicle 
has it. Theſe Laws of Edward the Con- 
feſſor were tranſcribed by Ingulphus, Abbot 
of Croyland, under William the Conqueror; 
and are annexed to his Hiſtory. 

The Laws of William the Conqueror are 
but a Confirmation of the Laws of Edward 
the Confeſſor, with ſome ſmall Alterations, 


* Selden Note & ſpecileg. ad eadmerum, page 171. 
| as 
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as the very Letter of thoſe Laws themſelves 
expreſs it“. Hoc quoque præcipimus ut omnes 
habeant & teneant Leges Edwardi Regis in 


omnibus Rebus adauctis his quas conſtituimus ad 


Utilitatem Anglorum. 

The Laws of Henry the Firſt, which are 
in the red Book of the Exchequer, in the Cuſ- 
tody of the King's Remembrancer in England, 
are but a ſummary Confirmation both of the 
Laws of Edward the Confeſſor, and William 
the Firſt as the Charter itſelf expreſſes it, 
Lagam Regis Edwardi vobis reddo cum illis 
emendationibus quibus Pater meus emendavit 
Conſilio Baronum ſuorum. 

The Laws of Henry II. called Conſtitutiones 
Clarendoniæ, and the Afize of Clarendon in 
the 24. part of Cooks Inſt. p. 6. are all but 
Confirmations and Vindications of the King's 


juſt Prerogative againſt the Uſurpations of 


the Pope and Clergy: As we find at large 
in Chron. Gervaſii. Doroborn p. 1387. Edit. 
Lond. An. 1652. 

The Laws of King John, called the Great 
Charter of King John, granted in the 17th 
Year of his Reign, upon the Agreement 
made between him and his Barons at Run- 
ning Mead, between Stains and Windſor, was 
but a Confirmation of the Laws of Edward 


1 Leges W. I. Cap. 63. apud Selden in notis ad eadme- 


rum, p 192. 


+ Vid. Selden ut ſupra. 
the 
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the Conft for, and Henry the Firſt, as * Mat. 
Paris relates it. Anno Regis Johannes 17. 
venientes ad Regem magnates petierunt quaſdam 
Libertates & Leges Regis Edwardi cum aliis 
libertatibus ſibi & Regno Angliæ & Eccliſiæ 
Anglicane conceſſis confirmati prout in Cbarta 
Regis Hen. I. aſcripte continentur. The 
ſame Hiſtorian gives us alſo at large both 
Charta Libertatum, and Charta de Foreſta, 
which are not extant in the Rolls of thoſe 
Times, nor to be found in any till the 28th 
of Edward I. and that but by mſpeximus. 
The Laws of Henry III. contained in 
Magna Charta, and Charta de Foreſtia, both 
which are called Magnæ Churtæ Libertatis 
Angliæ, and were eſtabliſh'd about the gth 
Year of Henry III. are for the moſt part 
but declaratory of the common municipal 
Laws of England, and that to no new De- 
claration thereof; for King John, in the 1 
Vear of his Reign, had granted the like be- 
fore, which was alſo called Magna Charta. 
And + by the Engliſh Statute 25 Ed. 1. 
c. 1. it is 1 That the great Charter, 
and the Charter of the Forreſt be taken as 
the Common Law of England. A 
By what foregoes, I conceive it is very 


clear, that all the Charters, and Grants of 


Liberties from Edward the Conjefſor's Time, 


» Mat. Paris, on 1215. page 253 Se. 
+ Cook Pref, to the 2d, Inſt. ; 


down 
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down to the gth of Henry the Third, wets 
but Confirmations one of another, and all of 
them Declarations, and Confirmations of 
the Common Law of England. And by the 
ſeveral Eſtabliſhments which we have for- 
merly mentioned of the Laws of England 
to be of Force in 1reland: Firſt, in the 13th 
of Henry II. Secondly, in the 12th of King 
John. Thirdly, in the 12th of Henry III. 
All thoſe Laws and Cuſtoms of England, 
which by thoſe ſeveral Charters were de- 
clared and confirmed to be the Laws of En- 
gland, were eſtabliſhed to be of Force in Jre- 
land. And thus Ireland came to be governed 
by one and the ſame Common Law with En- 
gland ; and thoſe Laws continueas Part of the 
municipal and fundamental Laws of both 
Kingdoms to this Day, 
It now remains that we enquire, how the 
Statute Laws and As of Parliament made 
in England ſince the gth of Henry the Third, 
came to be of Force in Ireland and whe- 
ther all, or any of them, and which are 
in force here, and when, and how they 
came to be fo. | 
And the firſt Precedent that occurs in our 


Books of Acts of Parliament in Ireland, 


particularly mentioning and confirming ſpe- 
cial Acts of Parliament in England, is found 
in a Marginal Note of Sir Richard Bolton's, 
formerly Lord Chief Baron of the Exche- 
quer in Ireland, affixed in his Edition of the 


Iriſh 


INELAND; kh a 
Iriſh Statutes to Stat. 10. Hen. Seven. Cap. 


22. to this purport, That in 13 Edward the 


Second, by Parliament in this Realm of Ire- 
land, the Statutes of Merton, made the 20th 
of Henry the Second, and the Statutes of Mal- 
bridge, made the 52d of Henry the Third x 
the Statute of Weſtminſter the firſt, made 
the zd of Edward the Firſt ; the Statute of 
Glouceſter, made the 6th of Edward the Firſt; 
and the Statute of Weſtminſter the ſecond, 
made the 13th of Edward the Firſt, were all 
confirmed in this Kingdom; and all other Sta- 
tutes which were of Force in England, were 
referred to be examined in the next Parliament; 
and ſo many as were then allowed and publiſhed, 
to ſtand hkewiſe for Laws in this Kingdom. 
And in the 10th of Henry the Fourth, it was 
enacted in this Kingdom of Ireland, That the 
Statutes made in England ſhould not be of 
Force in this Kingdom, unleſs they were 
allowed and publiſhed in this Kingdom by 
Parliament. And the hke Statute was made 
again in the 29th of Henry the Sixth. Theſe 
Statutes are not to be found in the Rolls, nor 
any Parliament Roll of that Time: but be 
(Sir Richard Bolton) had ſeen the fame ex- 
emplified under the great Seal, and the Exem- 
plification remarneth in the Treaſury of the 
City of Waterford. Thus far the Note. If 
we conſider the frequent Troubles and Di- 
{trations in Felaud, we ſhall not wonder 
that theſe, and many other Rolls and Re- 
_ E cords 
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| cords have been loſt in this Kingdom : For, 
| from the third Year of Eduard the Second, 
| which was Ann. 1310, through the whole 
L Reigns of Edward the Third, Richard the 
| Second, Henry the Fourth, and Henry the 
| Fifth, and ſo to the 7th Year of Henry the 
Sixth, Anno 1428, which is about 118 
Years, there are not any Parhament Rolls to 
| be found * ; yet certain it is that divers 
| Parliaments were held in Ireland in thoſe 
a Times +: The ſame may be ſaid from 
Henry the Second's coming into Ireland, 
Anno 1172, to the third Year of Edward 

| the Second, Anno 1310, about 138 Years. 
Perhaps it may be ſaid that if there were 
| ſuch Statutes of Ireland as the ſaid Acts of 
| the 1oth of Henry the Fourth, and the 29th 
of Henry the Sixth; as they ſhew, that 
the Parliaments of Treland did think 
that Ernghſh Acts of Parliament could 
| not bind Ireland ; yet they ſhew likewiſe, 
7 that even in thoſe Days the Parliaments of 
| England did claim this Superiority ; or elſe, 
to what purpoſe were the ſaid Acts made, 

uuleſs in denial of that Claim ? 

| All which I hope may be readily granted 
| without any Prejudice to the Right of the 
Triſh Parliaments ; There is nothing ſo com- 


„Annals of Ireland at the End of Camden's Britan. 


Edit. 1637. page 196, 197, Cc. 
1 1bid. p. 160. Pryn againſt the 4th Inſtit. Chap. 76. 


mon 
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mon, as to have one Man claim another 
Man's Right: And if bare pretence will 
give a Title, no Man is ſecure : And it will 
be yet worſe, if when another ſo pretends, 
and I inſiſt on my Right, my juſt Claim 
ſhall be turned to my Prejudice, and to 
the Diſparagement of my Title. 

We know very well that many of the 
Judges of our Four Courts have been from 
time to time ſent us out of England; and 
ſome of them may eaſily be ſuppoſed to 
come over hither orepoſſeued with an, Opinion 
of our Parliament's being ſubordinate to 
that of England: Or at leaſt ſome of them 


may be ſcrupulous, and defirous of full Se- 


curity in this Point; and on their Account, 
and for their Satisfaction, ſuch Acts as afore- 
ſaid, may be deviſed and enacted in Ireland. 
But then, God forbid that theſe Acts ſhould 
afterwards be laid hold of to a clear other 
Intent than what they were framed for ; 
and inſtead of declaring and ſecuring our” 
Rights, ſhould give an handle of Conteſt, 
by ſhewing that our Rights have been queſ- 
tioned of ancient Time. 

In concluſion of all, if this Superiority of 
the Parliament of England have been doubted 
a great while ago, ſo it has been as great 
a while ago ſtrenuouſly eppoed, and abſo- 
lutely denied by the Parliaments of Ireland. 
And by the way, I ſhall take Notice, that 
from whenceſoever this ancient Pretence of 
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Treland's Subordination proceeded in choſe 
Days, it did not ariſe from the Parliament of 
England itſelf: For we have not one ſingle 
cs of an Engliſh Act of Parliament 
expreſſly claiming this Right of binding us: 


But we have ſeveral Inſtances of Iriſh Acts 


of Parliament expreſſly denying this Subordina- 
tion, as appears by what foregoes. 
Afterwards, by a Statute made in Ireland, 
the 18th of Henry the Sixth, Cap. 1. all 
the Statutes made in England againſt the Ex- 
tortions and Oppreſſions of Purveyors, are en- 


acted to be Holden and kept in all Points, and 


ut in Execution in this Land of Ireland. 
And in the 432d Year of Henry the Sixth, 
Cap. 1. by a Parliament in Ireland, it is en- 
acted, That all the Statutes made againſt Pro- 
viſors 20 the Court of Rome, as well in En- 
land as in Ireland, be had and kept in force. 
After this, in a Parliament at Drogheaa, 
the 8th of Edward the Fourth, Cap. 1, 
it was ratified, that the Engliſh Statute 
againſt Rape, made the 6th of Richard 
the Second, ſhould be of force in Ireland 


from the 6th Day of March laſt ' paſt: 


And that from hence forth the ſaid Att, 
and all other Statutes and Ads made by 
Authority of Parliament within the Realm 
of England, be ratified and confirmed, and. 
— by the Authortiy of this Parliament 


in their Force and Strength, from the ſaid 


Sith Day of . We ſhall hereafter 
have 
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have occaficd of taking farther Notice of 
this Statute upon another Account. 

Laſtly, in a Parliament held at Drogheda, 
the 10th of Henry the Seventh; Cap. 22. it 
is enacted, That all Statutes late (that is, as 
the learned in the Laws expound it“; before 
that Time) made in England, concerning the 
common and public Meal of the ſame, from hence- 


forth be deemed-effetual in Law; and be ac-. 


repted, uſed and executed within this Land of 
Ireland zu all Points, &c; _. 

And in the 14th Year of the fame King' 8 
Reign +, in a Parliament held at Til Der- 
mot, it was enacted, That all Acts of Par- 
liament made in England for puniſhing Cuf- 
fomers, Controulers and Searchers; for their 
Mifdemeanors ; or for Puniſhment of Meer- 
thants or F aftors, be of force here in Ireland, 
provided they be firft proclaimed at Dublin; 
Drogheda, ahd other Market Towns. 

Thus we ſee by what Steps and Degrees, 
all the Statutes which were made in Eng- 
land from the Time of Magna Cbarta, to 
the loth of Henry the Seventh, which did 
concern the common public Weal, were re- 
ceived; confirmed, allowed, and authorized 
to be of force in Ireland; all which was done 
by Afent of the Lords Spiritual and Tempo- 
ral, and the Commons in the Parliament of 
Ireland afſembled, and no other oi * 


Crot's 4th Inſtit, cap. 76. p. 351. 
I Vid. lrich Stat. 
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We ſhall next enquire, whether there 
are not other Acts of the Engliſb Parliament, 
both S fore and ſince the 16th of Henry the 


Seventh, which were and are of force in 


Ireland, though not allowed of by Parlia- 
ment in this Kingdom. And we ſhall find, 
that by the Opinion of our beſt Lawyers, 
there are divers ſuch ; but then they are only 
ſuch as are declaratory of the ancient common 
Law of England, and not mtrodutirve 

new Law: For theſe become of force by 
the firſt general Eſtabliſhment of the com- 
mon Laws of England in this Kingdom, un- 
der Henty the Second, King John and Hen- 
ry the Third ; and need no particular Act of 


Treland for their Sanction. 


As to thoſe Engliſb Statutes ſince the 10th 
of Henry the Seventh, that are introductive 
of a new Law, it was never made a Queſ- 
tion whether they ſhould bind Feland, with- 
out being allowed in Parliament here ; un- 
til of very late Years this Doubt began to 


be moved; and how it has been carried on 


and promoted, ſhall appear more fully here- 


after. 


I fay, until of very late Tears; for the an- 
cient Precedents which we have to the con- 
trary are very numerous. Amongſt many, 
we ſhall mention the following particu- 
lars: 


In the 12th of Henry the 8th, an Act was 


made in England making it Felony in a Ser- 


vant 
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vant that runtieth away with his Maſter's or 


Miſtreſs's Goods. This Act was not received 
in Ireland until it was enacted by a Parlia- 
ment held here in the 3 3d of Henry the 8th, 
Sel. 1, 

we the 21ſt of Henry the Eighth, c. 19. 
there was a Law made in England, That all 
Lords might diſtrain on the Lands of them 
holden, and make their Avowry not nam- 
ing the Tenant, but the Land. But this 
was not of force in Ireland until enacted 


here in the 33d of Henry the Eighth, c. 1. 


Sel. 1. 

An Act was made in England, Ann. 31 
Henry the Eighth. That Joint-Tenagts, 
andTenenty, in Common, ſhould be compelled 
to make Partition, as Coparceners were com- 
pellable at common Law. But this A& was 
not received in Ireland until enacted here, 


An. 33 Henry the Eighth, c. 10. 


Anno 27 Henry the Eighth, c. 16. The 
Statute for transfering Uſes into Poſſeſſion 
was made in England; but not admited in 
Ireland until 10. Car. 1. Seſ. 2. 

In like manner, the Eugliſß Statute 


33 Henry the Eighth, c. 1. direQing how 


Lands and Tenements may be diſpoſed by 
Will, Sc. was not of force in 1re/and until 


10 Car. 2. Sel. 2. 


The Act of Uniformity of common Prayer 
and Admidiſtration of the Sacraments was 
E 4 made 
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made in England the 1ſt of Elix. c. 2. but 
was not eſtabliſhed in JIre/and until the 2d 
of Eliz. c. 2, And ſo that of England, 14 
Car. 2. c. 14. was not received in Ireland 
until 17 and 18 Car. 2. c. 6. 

The Statute againſt wilful Perjury, made 
in England 5 Elz. c. g. was not enacted in 


Treland until 28 Elia. c. f. 


So the Engliſb Act againſt Witchcraft and 
Sorcery, but was not eſtabliſhed in Te- 
laud until the 2d of Elix. c. 2. made 5 Eliz. 
c. 16. And another Act againſt Forgery, 
5 Elix. c. 14. were neither of them in force 
in Ireland until the 28th of her Reign, 
Cap. 3 and 4. | 

The Engliſb Statutes againſt Pirates was 
made the 28th of Henry the Eighth, c. 15.bu 
in Treland until the 12th of King James, c. 2. 

In England an Act was made the 27th of 
Elix. c. 4. againſt fraudulent Conveyance ; 
but it was not in force in Ireland until 
enacted here the 1ioth of Charles, c. 3. 
Sel. 2. | 

In the 15th Year of King Charles the Firſt, 
in a Parliament held at Du6/n, there were fix 
Engliſb Statutes made Laws of this Kingdom, 
with ſuch Alterations as beſt fitted them to 
the State thereof, viz. 

21 Fac. c. 14. for pleading the general 
Iſſue iu Inturſions brought by the King, by 
Chap. 1. of the 1b Statutes. 


31 Eli. 
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31 Eliz. c. 2. For abridging of Proclama- 
tions on Fines, by Chap. 2. 
2 and 3 Ed. 6. c. 8. concerning Offices 
before the Eſcheator, by Chap. 4. | 
i Eliz. c. 1. Diſcontinuance of Writs 
of Error in the Exchequer Chamber, by 
Chap. 5. | | 
8 Elix. c. 4. and 18 E/zz. c. 7. concerning 
Clergy, by Chap. 7. 

24 Henry the Eighth, c. 5. Concerning 
killing a Robber, by Chap. . 

There are fix Engliſb Statutes likewiſe 
paſſed in the Time of King Charles the Se- 
cond, upon, and ſoon after the Reſtoration, 
ſome of which were not paſſed into Laws 
in Ireland until a Year, two or three, af- 
terwards : As will appear by conſulting. the 
Sratute-Books *. | 

And in the firſt Year of William and Mary, 
Seſ. 2. c. 9. an Act paſſed in England, declar- 
ing all Attainders and other Atts made in the 
late pretended Parliament under King James, 
at Dublin, void: But was not enacted here 
in Ireland until the 7th Year of King Vil. 
ham, c. 3. And this was thought requiſite - 
to be done upon mature Conſideration there- 


friſb Stat. 13 C. 2. c. 2. 13 C. 2. c. 3. 14 & 15 C. 2. 
c. 1. 14 & 15 C. 2. c, 19. 17 & 18 C. 2. c. 3. 17 & 18 
C. 2. c. 11. Engliſh Stat. 12. C. 2. c. 12. 12 C. 2. c. 3. 12 
C. 2. c. 14. 12 C. 2. c. 24. 12 C. 2. c. 33. 16 & 17 C. 
4. 6. 5. 7 
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en before the King and Council of Englands, 
notwithſtanding that the Engliſb Acts does 
particularly name Ireland, and was wholl y 
deſigned for, and relates thereto. 

The like may we find in ſeveral other Sta- 
tutes of England paſſed ſince his preſent Ma- 
jeſty's Acceſſion to the Throne, which have 
afterwards been paſſed here in Jreland, with 
ſuch Alterations as make them practicable 
and agreeable to this Kingdom. Such as are 
amongſt others, the Act for ring Papiſts. 
The Act of Recagnition. The Act for tak- 
ing away Clergy from ſome Offenders. The 
Act for taking ſpecial Bail in the Country, 
Sc. The Act againſt Clanuęſtine Mortgages. 
The Act againſt Cur/ing and Swearing. 

Theſe, with many more, are to be found 
in our Statute- Books, in the ſeveral Reigns 
of Henry the Eighth, Edward the Sixth, 
Queen Elizabeth, King James, King Charles 
the Firſt and Second, and King William, 
But it 1s not to be found in any Records in 
Ireland, that ever any Act of Parliament in- 
troductive of a new Law made in England 
ſince the Time of King John, was by the 
Judgment of any Court received for Law, 
or put in Execution in the Realm of Ireland, 


* Far we had two ſeveral Acts tranſmitted to us at dife 
ferent Times, to this very Purpoſe, One we rejected 
in the Lord Sypxzy's Government, the other we paſſed 
under the Lord CAPELI. | 


before 
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before the ſame was confirmed and affented 
to by Parliament in Trelaxd. 

And thus I preſume we have pretty clearly 
made out our fourth Enquiry forementioned; 
and ſhewn plainly the ſeveral Steps by which 
rhe Engliſh Form of Government, and the Eng- 
liſh Statute Laws were received in this King. 
dom; and that this was wholly by the Peo- 
ple Conſent in Parliament, to which we have 
had a very ancient Right, and as full a Right 
as our next Neighbours can pretend to or 
challenge. 

I ſhall now confider the Objections and 
Difficulties that are moved on this Head, 
drawn from Precedents and Paſſages in our 
Law- Books, that may ſeem to prove the 
contrary. . 

Firſt it is urged, that in the Iriſh Act, 
concerning Rape, paſſed Anno 8 Edward the 
Fourth, c. 1. it is exprefſed, That a Doubt 
was conceived whether the Engliſb Statute 
of the Sixth of Richard the 2d, c. 6. ought 
to be of force in Ireland, without a Confir- 
mation thereof in the Parliament of Trel/and. 
Which ſhews (as ſome alledge) that even 
in thoſe Days it was held by fome, that an 
Act of Parliament in England might bind 
Ireland before it be conſented to in Parlia- 
ment here. 

But I conceive this Gloſs 1s raiſed meerly 
for want of expreſſing the Reaſon of the 
ſaid Doubt in the Iriſh Statute of the = 
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of Edward the Fourth, c. 1. which we may 


reaſonably judge was this. By the Statute 
of Meſiminſten the Second, c. 34. a Woman 
that eloped from her Huſband and lived 
with the Adulterer ; or a Wife, that being 
firſt raviſhed, did afterwards conſent and 
lived with the Raviſher, ſhe ſhould lofe het 
Dower, This Statute of Weſtminſter the Se- 
* was made of Force in Ireland, by an 

ct paſſed here the 13th. of Edward the 
key as we have ſeen before, page 68; 
69. Afterwards, by the Engliſb Statute of 
the 6th of Richard the Second, c. 6. there 
was a farther Addition made to the Tail 
Statute of Weſtminſter the Second, to this 


Effect, that a Maiden or Wife being raviſhed, 


and afterwards conſenting to the Raviſhers, 
as well the Raviſher as ſhe that was raviſh- 
ed, ſhall be diſabled to claim all Inheritance 
or Dower after the Death of her Huſband 
or Anceſtor. 

On this Account the Doubt was here 
raiſed in Ireland, in the 8th of Edward the 
Fourth, c. 1. Whether this latter. Engh/h 
Statute of the 6th of Richard the Second, 
c. 6. were not in Force in Ireland, by vir- 
tue of the Iriſb Statute of the 13th of Ed- 
ward the Second, which confirmed the Sta- 
tute of Weſtminſter the 2d. c. 34. And for 
ſettling this Doubt the faid Statute of the 
8h of Edward the Fourth, c. 1. was paſſed 
in Ireland; and we find very good Reaſon 
for 
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for the ſaid Doubt. For the Engliſh Statute 


of the 6th of Richard the Second, c. 6. con- 
tained but a ſmall Addition to the Statute 
of Weſtminſter the 2d. c. 34, and we ſee, 
that even this Addition itſelf was judged 
not to be of Force in Trelang, till enacted 


here. For the ſaid Iriſb Statute of the the 8th 


of Edward the Fourth, c. 1. makes the 


ſaid Statute of the 6th af Richard the Se- 


cond, c. 6. of Force in Ireland only from 
the 6th of March, then laſt paſt, 

It is urged, ſecondly, that though perhaps 
ſuch Acts of Parliament in England, which 
do not name Ireland, ſhall not be conſtrued 
to bind Treland; yet all ſuch Engliſh Statutes 


as mention Treland, either by the general 


Words of all his Majeſty's Dominions, or by 
particularly naming of Ireland, are and ſhall 
be of Force in this Kingdom. 


This being a Doctrine - firſt broached 


directly (as I conceive) by William Huſſey, 


Lord Chief Fuſtice of the King's Bench in 
England, in the firſt Year of Henry the Se- 
venth, and of late revived by / Lord 
Chief Juſtice Coat, and ſtrongly urged, and 
much relied upon in theſe latter Days ; I 
ſhall take the Liberty of enlarging thereon, 
though I venture thereby to ſwell this Pam- 
phlet to a Size greater than I deſire or de- 
ſigned. 
Firſt therefore, as to ſuch Enghſh Statutes 
as ſeem to comprehend Ireland, and to bind 
it, 
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it, under the general Words of all his Ma- 
feſty's Domitlions or Subjects, whatever hag 
been the Opinion of private and particular 
Lawyers in this Point, I am ſure the Opinions 
of the Kings of England and their Privy- 
Council have been otherwiſe. It is well 
known fince Poyning's Act in Ireland, the 
10th of Henry the Seventh, no Act can paſs 
in our Parliament here, till it be firſt aſ- 
ſented to by the King and Privy-Council 
of England, and tranſmitted hither under 
the broad Seal of England: Now the King 
and his Privy-Council there have been ſo far 
from ſurmiſing, that an Act of Parliament 
of England, mentioning only in general a// 
the King's Dominions or Subjects, ſhould bind 
Treland, that they have clearly ſhewn the 
contrary, by frequently tranſmitting to Fe- 
land, to be paſſed into Laws here, Engli/h 
Statutes, wherein the general Words of a/l 
the King's Dominians or Subjects were con- 
tained ; which would have been to no pur- 
poſe, but merely Actum Agere, had Ireland 
been bound before by thoſe Engliſb Sta- 
tutes, 
Of this Iſhall give the following Examples, 
amongſt many others. £ 
The Act of Parliament in England againſt 
Appeals to Rome, 24 Henry the Eighth, c. 
12. by expreſs Words extends to all his 
Majeſty's Dominions; yet the . ſame was 
not in Force, nor received in Treland till it 
| was 
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was enacted by Parliament there, the 28th 
of Henry the Eighth, c. 6. 

In like manner the Statutes made in E 
Lind concerning firſs Fruits, 26 Henry t the 
Eighth, c. 3. and the Act of Facultzes ®, 
25 Henry the Eighth, c. 21. though each 
of them, by expreſs Words, comprize all 
his Majeſty's Subjects and Domimuons, were not 


received as Laws in Feland, till the former 


was enacted there, 28 Henry the Eighth, c. 


4. and the latter, 28 Henry the Eighth, c. 


19. and ſo the Statute, reſtoring to the 
Crown all Juriſdiction ecclefiaftical made in 
England, Anno 1 Elizabeth, c. 1. and therein 
giving Power to erect an ecclefiaſtical Hrgh- 
Commiſfion-Court in England and Ireland, yet 
was not of Force in Jreland till — 
there, Anna 2 Elizabeth, c. 1. And though 
the ſaid Engliſb Act, in relation to creting 
ſuch an Hiek-CrmmiGoa-Coank was re- 
pealed 17 Charles 1. c. 11. and the Repeal 
confirmed the 13 Charles the Second, c. 12. 
And the late Bill of Rights, 1 Villiam and 
Mary, Seſ. 2. c. 2. in England, has damned 
all ſuch Courts. Yet the Act in Ireland, 2 
Elizabeth, c. 1. remains ſtill in Force here; 
and ſo it was lately declared here by the 
Lord High- Chancellor Porter, Lord Chief 
Juſtice Reyze/, Lord Chief-Baron Hely, Mr. 
Juſtice Cox, Mr. Juſtice YJeferyſon, in the 


* Title in the Engliſb Statutes is, No Impoſitton ſhall 
be paid ta the Biſhop of Rome, 


Caſe 
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Caſe of Dr. Thomas Hacket, late Biſhop of 


Down, who was deprived of the ſaid Biſhoprie 
by ſuch a Commiſſion, for great Enormities ; 
the Commiſſioners being Dr. Dopping, late 
Biſhop of Meath; Dr. King, the preſent 
Biſhop of Londonderry; and Dr. Wiſeman, 
late Biſhop of Dormore. | 

And truly I ſee no more Reaſon for bind- 


ing Ireland by the Enghſh Laws under the 


general Words of all his Majeſty's Dominions 
or Subjects, than there is for binding Scot- 
land by the fame; for Scotland is as much 
his Dominion, and Scotchmen as much his 
Subjects, as Ireland and Iriſhmen. If it be 
ſaid, that Scotland is an ancient, ſeparate, 
and diſtinct Kingdom from England; ] fay, 
ſo is Ireland: The Difference is, Scotland 
continued ſeparate from the Kings of Eng- 
land, till of late Years; and Ireland conti- 
nued ſeparate from England but a very little 
while in the Perſon of King John, before 
the Death of his Father, and of his Brother, 
Richard the Firſt, without Iflue. But then 
it is to be conſidered, that there was a Pofſi- 
bility, or even a Probability, that Ireland 
might have continued ſeparate from the 
Crown of England even to this very Day, 
if Richard the Firſt had left behind him a 
numerous Progeny. 

Secondly, as to ſuch Engliſh Statutes as 
particularly. name Ireland, and are therefore 
ſaid to be of force in this Kingdom, though 

ncver 
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never enacted here; I ſhall conſider only 
the more ancient Precedents that are offered 
in confirmation of this Doctrine: For as to 
thoſe of later Date, it is theſe we complain 
df, as bearing hard on the Liberties of this 
Country, and the Rights of our Parliaments, 
and therefore theſe ought not to be produced 
as Arguments againſt us. I preſume, if I 
can ſhew that the ancient Precedents that 
are produced do not conclude againſt us; it 
will follow, that the modern Inſtances given 
ought not to conclude againſt us; that is to 
ſay plainly, theſe ought not to have been 
made as they are, as wanting Foundation 
both from Authority and Reaſon. 

The ancient Precedents of Engliſß Sta- 
tutes particularly naming Ireland, and ſaid to 
be made in England with a Defign of bind- 
ing Ireland, are chiefly theſe three: 

1. Statutum Hibernie, 14 Henry the 

Third. 5. 

2. Ordinatio pro Statu Hiberniæ, 17 Ed- 

ward the Firſt. 

3. And the Act, that all Staple Commo- 
dities paſſing out of England or Ireland, 
ſhall be carried to Calhs, as long as the 
Staple is at Callis, 2 Henry the Sixth, c. 
4. on which Huſſey delivered his Opi- 
nion, as we ſhall ſee more fully here- 
after. 

Theſe Statutes, eſpecially the two firſt, 
being made for Ireland, as their Titles imi- 


port, 


| 
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ort, have given occaſion to think, that the 
ment of England have a Right to make 
Laws for Ireland, without the Conſent of 
their choſen Repreſentatives. But if we en- 
quire farther into this Matter, we ſhall find 
this Concluſion not fairly deduced. 

Firſt, the Statutum Hiberniæ, 14 Henry 
the Third, as it is to be found in the Col- 
lection of Engliſb Statutes, is plainly thus: 
The Judges in Freland conceiving a Doubt 
concerning Inheritances devolved to Siſters 
or Coheirs, viz. whether the younger Siſ- 
ters ought to hold of the elder Siſter, and 
do Homage to her for their Portions, or of 
the chief Lord, and do Homage unto him ; 
therefore Girald Fitz- Maurice, the then 
Lord Juſtice of Ireland, diſpatched four 
Knights to the King in England, to bring a 
Certificate from thence of the Practice there 
uſed, and what was the common Law of 
England in that Caſe. Whereupon Henry 
the Third, in this his Certificate or Reſcript, 
which is called Szatutum Hiberniæ, merely 
informs the Juſtice what the Law and Cuſ- 
tom was in England, wiz. that the Siſters 
- ought to hold of the chief Lord, and not 
of the eldeft Siſter. And the Cloſe of it 
commands, that the aforeſaid Cuſtoms that be 
ſed within our Realm of England in this Caſe, 
be proclaimed throughout our Dominion of Ire- 
land, and be there obſerved. Teſte me ipſo apud 
Weſtminſt. 9 Feb. An. Reg. 14. 

| From 
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From whence it is manifeſt, that this 
Statutum Hiberniæ was no more than a 
Certificate of what the Common Law of 
England was in that Caſe, which Ireland, by 
the original Compact; was to be governed 
by. And ſhews no more, that therefore the 
Parliament of England may bind Ireland; 
than it would have proved, that the Com- 
monwealth of Rome was ſubject to Greece, 
if, after Rome had received the Law of the 
twelve Tables, they had fent to Greece to 
know what the Law was in fome fpecial 
Caſe, 

The Statute called Ordindtis pro Statu 
Hirberniæ, made at Nottingham, the 17th of 
Edward the Firſt; and to be found in Pul- 
ton's Collection, page 76. Edit: Lond. 1670, 
was cettainly never received; or of Force in 
Treland. This is manifeſt from the very 
firſt Article of that Ordinance; which pro- 


| hibits the Juſtice of Ireland, or others the 


King's Officers there, to purchaſe Land in that 
Kingdom, or within their reſpeftive Balliwicłs, 
wit Joae the King's Licence, on Pain of For- 


feitures. But that this has ever been other- 


wiſe, and that the Lords Juſtices, and other 
Officers here have purchaſed Lands in Jre- 
und at their own Will and Pleaſure, needs 
no Proof to thoſe who have the leaſt Know- 
ledge of this Country. Nor does it appear 
by any Inquiſition, Office, or other Record, 
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that any one ever forfeited on that Ac- 
count. 

Moreover this Ordinatio pro Statu Hiberniæ 
is really in itſelf no Act of Paliament, but 
merely an Ordinance of the King and his 


Privy-Council in England; which appears 


as well from the Preamble to the ſaid Ordi- 
nance, as from this Obſervation likewiſe, 
that King Edward the Firſt held no Parlia- 
ment in the i7th Year of his Reign: Or 
if this were a Parliament, this Ordinatio pro 
Statu Hiberniæ, is the only Act thereof that 
is extant: But it is very improbable that 
only this ſingle Ordinance ſhould appear, if 


any ſuch Parliament were called together. 


Thirdly, as to the Staple A, 2 Henry the 
Sixth, c. 4. which expreſſly names Ireland, 
and Huſjey's Opinion thereon. The Caſe, as 
we find it in the Year-Books of Mich. 2. 
Richard the Third, fol. 11. and Mich. 
1 Henry the Seventh, fol. 3. is in ſhort thus: 
The Merchants of Waterford having ſhip- 
ped off ſome Wool, and conſigned it to 
Sluice in Flanders, the Ship, by Streſs of 


Weather, put into Callis, where Sir Thomas 


Thwaits, Treaſurer of Calls, ſeized the ſaid 


Wool as forfeited, half to himſelf, and half 


to the King, by the ſaid Statute ; hereupon 
a Suit was commenced between the ſaid 
Merchants and the ſaid Treaſurer, which 
was brought before all the Judges of England 
into the Exchequer-Chamber : The Mer- 

chants 
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chants pleaded the King's Licence to the 
Citizens of Waterford and their Succeſſors, 
for carrying Wool where they pleaſed ; and 
the Queſtions before the Judges were two, 
viz. Whether this Staple Act binds Ireland ; 


and ſecondly, Whether the King could grant 


his Licence contrary to the Statute, and eſpe- 
cially where the Statute gives Half the For- 


feiture to the Diſcoverer ? 


The firſt Point only relates to our preſent 
Purpoſe ; and herein we find in the afore- 
ſaid Year-Book of 2 Richard the Third, fol. 
12, to report it thus: Et ibi (in the Exche- 
quer- Chamber) guoad Primam Qucſtionem di- 
cehant quod Terr. Hibern. inter je habent 
Parliament. & omninods Cur. prout in Angl. 
& per idem Parliamentum faciunt Leg ges & 
Mutant Leges & non Obhgantur per Statuta 


in Anglia, quia non hic habent Milites Parlia- 


menti (and is not that an unanſwerable Rea- 
ſon?) ſed hoc intelligitur de terris & rebus in 
terris illis tantum efficiendo ; fed Perſonæ eorum 


ſunt Subject. Regis & tanquam Subjecti erunt 


Obligati ad aliquam rem extra. Terram illam 


faciend. contra Statut. ſicut habitantes in Ca- 


lefia Gaſcoignie, Guien, &c. dum fueri Sub- 


jecti; & Obedientes erunt ſub Admiral. Angl. 


de re fact. ſuper altum Mare; & fimilit. Brev. 
de Errore de Tudicio reddit. in Hibern, in 
Banco Reg. hic in Angl. 

I have verbatim tranſcribed this Paſſage 


out of the aforeſaid Year-Book, that I might 
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be ſure to omit nothing that may give the 
Objection its full Weight; and all that ] 
can anſwer to it is this: 

1. That when the aforeſaid Caſe came a 
ſecond Time under the Conſideration of the 
Judges in the Exchequer-Chamber'in Mich. 
1 Henry the Seventh, fol. 4. we find it re- 
ported thus: Huſſey, the Chief Juſtice, ſaid, 
That the Statutes made in England ſhall bind 
thoſe of Ireland, which was not much gain- 


aid by the other Judges, notwithſtanding that 


ſome sf them were of a contrary Opinion the 


laſt Term in his Abſence. How the Preſence 
and Opinion of the Chief Juſtice came to 
influence them now, I leave the Reader ta 


Judge. 


2. That Brook, in abridging this Caſe 
of the firſt of Henry the Seventh, fol. 3. Tit. 
Parliament, Sec. 9o. adds, Tamen Nota, 
That Ireland is a Kingdom by itſelf, and hath 
Parliaments of its own ; intimating thereby, 
that therefore Huſjey's Opinion herein was 
unreaſonable. 

That it is manifeſt, if Huey mean by 
his Words, that a Ads of Parliament in 
England ſhall bind Ireland, it is directly con- 
trary to the Judge's Opinion in the ſecond 
of Richard the Third, before recited :, For 
within'the Land of 1reland they are all po- 
fitive, that the Authority of the Parliament 
of England will not affect us. They ſeem 
at the utmoit reach to extend the Juriſdic- 
tion 
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tion of the Engliſʒ Parliament over the Sub- 
jects of Ireland, only in relation to their Ac- 
tions beyond Seas, out of the Realm of 
Ireland, as they are the King of Eng/and's 
Subjects ; but even this will appear unrea- 
ſonable, when we confider, that by the fame 
4 Argumentation Scotland itſelf may be bound 
I j#0 by Engliſb Laws in relation to their foreign 
* Trade, as they are the King of England's 
Subjects. The Queſtion is, whether Eng- 
land and Ireland be two diſtinct Kingdoms? 
And whether they have each their reſpec- 
tive Parliaments; neither of which will be 
11 denied by any Man: And if ſo, there can 
7 be no Subordination on either Side, each is 
complete in its own Juriſdiction, and ought 


not to interfere with the other in any Thing. 


h If being the King of England's Subjects be 
2 a Reaſon why we ought to ſubmit to Laws 
| (in relation to our Trade abroad, in Places 
F where the Parliament of England has no 
| uriſdiction) which have not received our 
31 Aſſent; the People of England will conſi- 
der whether they alſo are not the King's 
Subjects, and may therefore by this Way of 
reaſoning, be bound by Laws which the 
King may aſſign them without their Aſſent, 
in relation to their Actions abroad, or foreign 
Trade: Or whether they had not been Sub- 
jects to the King of France, had our Kings 
continued their Poſſeſſion of that Country, 
and there kept the Seat of the Monarchy ; 

F 4 and 
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and then, had France been ſtronger than 
England, it might ſeem that the Subjects 
of Theſe Kingdoms might have been bound 
by Laws made at Paris, without their own 
Conſent. But let this Doctrine never be 
mentioned amongſt the Free-born Subjects 
of theſe Nations. 

Thus I have done with the three princi- 
pal Inſtances that are uſually brought againſt 
us, on the Streſs that is laid on Egliſb Acts 
of Parliament, particularly naming [reland. 

There have been other Statutes or Ordi- 
nances made in England for Ireland, which 
may reaſonably be of Force here, becauſe 
they were made and aſſented to by our own 
Repreſentatives. Thus we find in the White 
Book of the Exchequer in Dublin, in the oth 
Year of Edward the Firſt, a Writ ſent to his 
Chancellor of Ireland, wherein he mentions 


 Quadam Statuta per nos de Afſenſu Prelatorum 


Comitum Baronum & Communitates Regni noſtri 
Hiberniæ, nuper apud Lincoln & quadam alia 
Statuta poſimodum apud Eborum fuacta. Theſe 
we may ſuppoſe were either Statutes made 
at the Requeſt of the States of Ireland, to 
explain to them the Common Law of Eng- 
_ or if they were introductive of new 
Laws, yet they might well be of force in 
Ireland being enaQied by the Aſſent of our 
own Repreſentatives, 4 Lords Spiritual 
and Temporal, and Commons of Treland; 

as the Words afore- mentioned do ſhew : 
And 
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And indeed, theſe are Inſtances ſo far from 
making againſt our Claim, that I think no- 
thing can be more plainly for us; for it 
manifeſtly ſhews, that the King and Parlia- 
ment of England would not enact Laws to 
bind Ireland, without the Concurrence of the 
Repreſentatives of this Kingdom. 

Formerly, when Ireland was but thinly 
peopled, and the Engliſʒh Laws not fully 
current in all Parts ot the Kingdom, it is 
probable, that then they could not fre- 
quently aſſemble with Conveniency or Safety 
to make Laws in their own Parliament at 


home; and therefore, during the Heats of 


Rebellions, or Confuſion of the Times, they 
were forced to enact Laws in England. But 
then this was always by their proper Repre- 
ſentatives: For we find, that in the Reign of 
Edward the Third, and by what foregoes, 
it is plain it was ſo in Edward the Firſt's 
Time, Knights of the Shire, Citizens and 
Burgeſſes were elected in the Shires, Cities, 
and Boroughs of Ireland, to ſerve in Parlia- 
ment in England; and have fo ſerved ac- 
cordingly. For amongſt the Records of the 
Tower of London, Rot. Clauſ 50. Edward 
the Third, Parl. 2. Memb. 23. we find a 
Writ from the King at Weſtminſter, directed 
to James Butler, Lord Juſtice of Ireland, and 
to R. Archbiſhop of Dublin, his Chancellor, 
requiring them to iſſue Writs under th; 
great Seal of Ireland, to the ſeveral Countie: 
Cities 
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Cities and Boroughs, for ſatisfying the Ex- 
pences of the Men of that Land, who 140. 
came over to ſerve in Parhament in England. 
And in another Roll, the goth of Edward 
the Third, Membr, 19, on Complaint to 
the King by John Draper, who was choſen 


Burgeſs of Cork by Writ, and ſerved in the 


Parliament of England, and yet was denied 
his Expences by tome of the Citizens, care 
was taken to reimburſe him, 

If from theſe lat mentianed Records, it 
be concluded that the Parliament of England 
may bind Jreland; it muſt alſo be allowed, 
that the People of Ireland ought to have 
their Repreſentatives in the Parliament of 
England, And this I believe we ſhould be 
willing enough to embrace; but this is an 
Happineſs we can hardly hope for, 

This ſending of Repreſentatives out of 
Treland to the Parliament in England, on 
ſome Cccaſions, was found in proceſs of 
Time to be very troubleſome and inconve- 
nient ; and this we may preſume was the 
Reaſon that, afterwards, when Times were 
more ſettled, we fell again into our old 
Track, and regular Courſe of Parliaments 
in our own Country ; and hereupon the 
Laws afore-noted, page 64, were enacted, 
eſtabliſhing that no Law made in the Parlia- 
ment of England ſhould be of Force in Ireland, 
"6 it was allowed and publiſbed in Parliament 

ere. 


4 have 
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J have ſaid before, page 85, that I would 
only conſider the more antient Precedents that 
are offered to prove, that Acts of England 
particularly naming Ireland, ſhould bind us 
in this Kingdom; and indeed it were ſuffi- 
cient to ſtop here, for the Reaſon above 
alledged. However, I ſhall venture to come 
down lower, and to enquire into the modern 
Precedents of Engliſb Acts of Parliament 
alledged againſt us : But ftill with this Ob- 
ſervation, that it is theſe we complain againſt 
as Innovations, and therefore they ought not 
to be brought in Argument againſt us. 

I do therefore again aſſert, that before the 
Year 1641, there was no Statue made in 
England introductory of a new Law that in- 
terfered with the Right which the People 
of Ireland have to make Laws for them- 
ſelves, except only thoſe which we have 
before-mentioned, and which we have diſ- 
cuſſed at large, and ſubmit to the Readers 
Judgment. | 
But in the Year 1641, and afterwards 
in Cromwel's Time, and ſince that, in King 
Charles the Second's Time; and again very 
lately, in King Villiam's Reign, ſome Laws 
have been made in England to be of Force 
in Ireland. But how this came to paſs we 
ſhall now enquire. | 

In the the 15th Year of King Charles the 
Firſt, which was in the Year 1642, there 
were three or four Acts of Parliament made 

IN 
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in England for encouraging Adventurers to 
raiſe Money for the ſpeedy Suppreſſion of 
the horrid Rebellion which broke out in 
Treland, the 23d of October, 1641. The 
Titles of theſe Acts we have in Pulton's 
Collections of Statutes : But with this Re- 
mark, that they are mad? of no Force by the 
Acts of Settlement and Explanation, paſſed in 
King Charles the Second's Time in the 
Kingdom of Ireland. So that in theſe we 
are 10 far from finding Precedents for Eng- 
land's Parliament binding Feland, that they 
plainly ſhew, that the Parliament of Ireland 
may repeal an Act paſſed in England, in re- 
lation to the Affairs of Ireland. For it is 
very well known, that Perſons who were to 
have Intereſtsland Titles in /re/and by virtue 


of thoſe Acts paſſed in England, are cut off 


by the Acts of Settlement and Explanation. 
And indeed there 1s all the Reaſon in the 
World that it ſhould be ſo, and that Acts 
made in a Kingdom by the legal Repreſen- 
tatives of the People, ſhould take place of 
thoſe made in another Kingdom. But how- 
ever, it will be ſaid, that by thoſe Acts it 
is manifeſt that Eng * did preſume they 


had ſuch a Right 4 paſs Acts binding Jre- 


land, or elſe they had never done it. To 
which I anſwer, that, conſidering the Con- 
dition Ireland was in at that Time, viz. 
under an horrid inteſtine Rebellion, flaming 
in every Corner of the Kingdom; it was im- 

poſſible 
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poſſible to have a Parliament of our own; 
yet it was abſolutely neceſſary that ſome- 
thing ſhould be done towards ſupprefling 
the Violences then raging amongſt us: And 
the only Means could then be practiſed was 
for the Parliament of England to interpoſe, 
| and do ſomething for our Relief and Safety; 
= = theſe were the beſt Aſſurances could be had 
at that Juncture. But when the Storm was 
over, and the Kingdom quieted, we fee new 
Meaſures were taken in a legal Parliament 
of our own. 
As to what was done for Ireland in the 
Parliament of England in Cromwel's Time, 
beſides the Confuſion and Irregularity of all 
Proceedings in thoſe Days, which, hinders 
any of them to be brought into Precedent 
in theſe Times. We ſhall find alio, that 
then there were Repreſentatives ſent out of 
this Kingdom, who fat in the Parliament 
of England, which then was only the Houſe 
of Commons, We cannot therefore argue 
from hence, that England may bind us; for 
we ſee they allowed us Repreſentatives, 
without which, they rightly concluded, they 
could not make Laws obligatory to us. 
I come now to King's Charles the Second's 
Time, and in it we ſhall find the following 
Engliſh Statute made, in which the Kingdom 
of Ireland is concerned. 
The firſt is an Act againſt importing Cattle 
From Ireland or other Parts oeyond Seas. It 
Was 
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Was Y temporaty by 18 Charles the Se- 


cond, c. 2. but made perpetual 20 Charles 
the Second, c. 7. and 32 Charles the Second; 

c. 2. This Act, however prejudicial to the 
Trade that was then carried on between 
Ireland and England, does not properly bind 
us, more than it does any other Country i in 
the World. When any Thing i is imported 
and landed in England, it becomes imme- 
diately ſubje& to the Laws thereof; ſo that 
herein we cannot be ſaid properly to be 
bound. 

Secondly, the Acts againſt planting 25 
bacco in England and Ireland, 12 Charles 
the Second, c. 34. and 15 Charles the Se- 
cond, c. 7: and 22 and 23 Charles the Se- 
cond, c. 26, Cc. do pofitruely bind Ireland. 
But there has never been an Occaſion of 
executing it here; for I have not heard 
that a Rood of Tobacco was ever planted in 


this Kingdom. But however, that takes 


not off the Obhgation of the Law: It is only 
want of our Conſent that I urge againſt that: 
I ſee no more Reaſon for ſending a Force to 


trample down an Acre of Tobacco in Ireland; 


by theſe Statutes, than there would be for 
cutting down the Woods of Shelela, where 
there an Act made in England againſt our 
planting or having Timber. 

Thirdly, the A# for encouraging Shipping 


and Navigation, by expreſs Name, mentions - 


and binds Ireland; and by the laſt Clauſe in 
the 
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the Act, obliges all Ships belonging thereto, 
importing any Goods from our foreign Plan- 
tations, to touch firſt at England. 
Fourthly, the Acts prohibiting the Ex- 
portation of Wool from Ireland to any Coun- 
try except to England, do likewiſe ftrongly 
bind us; and by the 12 Charles the Second, 
c. 32. it was made highly penal on us; and 
by the 14th of Charles the Second, c. 18. it 
is made Felony. 
To theſe three laſt Acts I muſt confeſs I 
have nothing to urge to take off their 
Efficacy; name us they do molt certainly, 
and bind us ſo, as we do not tranſgreſs them, 
But how rightfully they do this is the Mat- 
ter in queſtion. This I am fure of, that be- 
fore theſe Acts in King Charles the Second's 
Time, (the eldeſt of which is not over 
thirty-ſeven Years) there is not one pofitive 


full Precedent to be met with in all the Sta- 


tute Book of an Engliſh Act binding the King- 
dom of Ireland. And on this Account we 
may venture to aſſert, that theſe are at leaſt 
Innovations on us, as not being warranted by 

any former Precedents. | | 
And ſhall Proceedings only of thirty-ſeven 
Years fianding, be urged againſt a Nation to 
deprive them of the Rights and Liberties, 
which they enjoyed for five hundred Years 
before, and which were invaded without 
and againſt their Conſent, and from that 
Day to this have been conſtantly Ce" 
of ? 
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Let any Engliſb Heart that ſtands fo juſtly 
an Vindication of his own Rights and Li- 
berties anſwer this Queſtion, and I have 
done. Ee $620 
I am now arrived at our preſent Days, 
under the happy Government of his Majeſty 
King William the Third; and I am ſorry to 
reflect, that fince the late Revolution in 
theſe Kingdoms, when the Subjects of Eng- 
land have more ſtrenuouſly than ever aſſerted 
their own Rights, and the Liberty of Par- 
laments, it has pleaſed them to bear harder 
on their poor Neighbours than has ever 
yet been done in many Ages foregoing, I 
am ſure what was then done by that wiſe 
and juſt Body of Senators was perfectly out 
of good Will and Kindneſs to us, under 
thoſe Miſeries which our afflicted Country 
of Ireland then ſuffered. But I fear ſome 
Men have ſince that, made uſe. of what was 
then done, to other Purpoſes than at firſt 
intended. Let us now ſee what that was, 
and conſider the Circumſtances under which 
it was done. | 
In the Year 1689, when moſt of the 
Proteſtant Nobility, Gentry, and Clergy of 
Ireland were driven out of that Kingdom 
by the Inſolencies and Barbarities of the Triſb 
Papiſic, who were then in Arms throughout 
the Kingdom, and in all Places of Authoriy 
under King James, newly returned to them 
out of France ; the only Refuge we had to 
fly 
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fly to was in England, where Multitudes con- 
tinued for many Months, deſtitute of all 
Manner of Relief, but ſuch as the Charity 
of England afforded, which indeed was very 
munificent, and never to be: forgotten. 


The Proteſtant Clergy of Ireland being 


thus baniſhed from their Benifices, many of 
them accepted ſuch ſmall eccleſiaſtical Pro- 
motions in England, as the Benevolence of 
well-diſpoſed Perſons preſented them with. 
But this being directly contrary to a Statute 
in this Kingdom, in the 17th and 18th of 
Charles the Second, cap. 10. intituled, An Aci 
for diſabling of ſpiritual Perſons from holding 
' Benefices or other ecclgfiaſtical Dignities in Eng- 
land or Wales, and m Ireland at the ſame Time. 


The Proteſtant Vi Clergy thought they 


could not be too ſecure in avoiding the Pe- 
nalty of the laſt-mentioned Act, and there- 
fore applied themſelves to the Parliament 
of England, and obtained an Act in the firſt 


Vear of King William and Queen Mary, e. 


29. intituled, An AF for the Relief of the 
Proteſtant Iriſh Clergy. And this was the 
firſt Attempt that was made for binding 
Ireland by an Act in England, ſince his Ma- 
jeſty's happy Acceſſion to the Throne of theſe 
Kingdoms. = 
Afterwards, in the. ſame Year, and ſame 
Seſſion, chap. 34. there paſſed an Act in 
England, Prohibiting all Trade and Commerce 
With France, both ſrom England and _ 
„ 3 This 
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This alſo binds Ireland, but was during the 
Heat of the War in that Kingdom, when 
it was impoſſible to have a regular Parlia- 
ment therein, all being in the Hands of the 
Triſh Papiſts. Neither do we complain of 
it, as hindering us from correſponding with 
the King's Enemies, for it is the Duty of 
all good Subjects to abſtain from that. But 
as Scotland, though the King's Subjects, 
claims an Exemption from all Laws but 
what they aſſent to in Parliament; ſo we 
think this our Right alſo. 

When the baniſhed Laity of Ireland ob- 
ſerved the Clergy thus careful to ſecure their 


Properties, and provide for the worſt, as well 


as they could in that Juncture, when no 
other Means could be taken by a regular 
Parliament in Ireland, they thought it like- 
wiſe adviſeable for them to do ſomething in 
relation to their Concerns. And accordingly 
they obtained the A& for the better Security 
and Relief. of their Majeſty's Proteſtant Subjets 
of Ireland, i W. and M. Se. 2. c. . 
Wherein King Tames's Iriſb Parliament at 
Dublin, and all Acts and Attainders done by 
them, are declared void. It is likewiſe 
thereby enacted, that no Proteſtant ſhall 
ſuffer any Prejudice in his Eſtate or Office, 
by reaſon of his Abſence out of Tre/and ſince 
December 25, 168 5; and that there ſhould 
be a Remittal of the King's Quit-Rent from 
the 25th of December, 1688, to the End of 

| the 
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the War: Thus the Laity _ them- 


felves ſecure, 

And we cannot wondet, that duting the 
Heat of a bloody War in this Kingdom, 
when it was impoffible to ſecure our Eſtates 
and Properties by a regular Parliament of 
our own, we ſhould have Recourſe to this 
Means, as the only one which then could be 
had. We concluded with ourſelves; that 


when we had obtained theſe Acts from the 


Parliament in England, we had gone a great 


Way | in ſecuring the like Acts to be paſſed. 


in a regular Parliament in Freland, whenever 
it ſhall pleaſe God to re-eſtabliſh us in our 
own Country: For we well know our own 
Conſtitution under Poyning's Law, that no 


Acl could paſs in the Parliament of Treland 


till approved of by the King and Privy Council 
of. England, And we knew likewife, that 


all the Lords and others of his Majeſty's 


Privy Council in England are Members of 
the Lords or Commons Houſe of Parliament 
there. And that, by obtaining their Aſſent 
to Acts of Parliament in Favour of the 1ri/b 
Proteſtants, they had in a manner pre-en- 
gaged their Aſſent to the like Bills, when 
they ſhould hereafter come before them as 
Privy Counfellors, in' order to be regularly 


tranſmitted to the Parliament of Ireland; 


there to be paſſed into Laws of that King- 
dom. But inſtead of all this, to meet with 
another Conſtruction of what was done 

G 2 herein, 
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herein, and to have it pleaded againſt us as 
a Precedent of our Submiſſion, and abſolute 
Acquieſcence in the Juriſdiction of the Par- 
liaments of England over this Kingdom, is 
what we complain of as an Invaſion (we 
humbly conceive) of that Legillative Right 
which our Parliament of Ireland, claims 


within this Kingdom. 


The next Act paſſed in the Parliament of 
England, binding Ireland, is that for abro- 
gating the Oath of Supremacy in Ireland, and 
appointing other Oaths, 3 and 4 William and 
Mary, c. 2. To this the Parliament convened 
at Dublin, Anno 1692, under Lord Sydney, and 
that likewiſe, Anno 1695, under Lord Capel, 
paid an intire Obedience. And by this (it 
is alledged) we have given up our Right, if 
any we had, and have for everacknowledged 
our Subordination to the Parliament of England. 
But let us a little conſider the Force of this 
Argument. | 

I readily grant, that this and the other 
fore-mentioned Acts in England ſince the 
Revolution, when they were made, were 
looked upon highly in our Favour, and for 
our Benefit; and to them as ſuch, we have 
conformed ourſelves, But then, in all Juſ- 
tice and Equity, our Submiſſion herein is to 
be deemed purely voluntary, and not at all 
proceeding from the Right we concludethere- 
by in the Legiſlators. If a Man, who has 
no Furiſdiction over me, commund me to do 
a thing that is pleaſing to me, and J do it; 
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it will not thence follow, that thereby he 
obtains an Authority over me, and that ever 
hereafter I muſt obey him of Duty. If I 
voluntarily give my Money to a Man when I 
pleaſe, and think it convenient for me; this 
does not authoriſe him at any Time to com- 
mand my Money from me when he pleaſes. 
If it be ſaid, this allows Subjects to obey, 
only whilſt it is convenient for them; I pray 
it may be conſidered, whether any Men obey 
honger, unleſs they be forced to it; and whe- 
ther they will not free themſelves from this 
Force as ſoon as they can. II is impoſſible 
to hinder Men from deſiring to free themſelves 


from Unee/fineſs, it is a Principal of Nature, 


and cannot be eradicated, It ſubmitting to 
an Inconvenience, be a % Evil than endea- 
vouring to throw it off, Men will ſubmit. 
But if the Inconvenience grow upon them, 
and be greater than the Hazard of getting 
rid of it, Men will offer at putting it by, 


let the Stateſman or Divine ſay what they 


can. | 
But I ſhall yet go a little further, and ven- 
ture to aſſert, that the Right of being 
ſubject only to ſuch Laws to which Men give 
their own Conſent, is ſo inherent to all Man- 
kind, and founded on ſuch immutable Laws 
of Nature and Reaſon, that it is not to be 
aliened, or given up, by any Body of Men 
whatſoever : For the End of all Government 
and Laws, being the public Good of the 
G 3 Com- 
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Commonwealth, in the Peace, Tranquillity 
and Eaſe of every Member therein ; what- 
ſoever Act is contrary to this End, is in it 
ſelf void, and of no effet: And therefore 
far a Company of Men to ſay, Let us wnite 


our ſelves mto a Soczety, and let us be abſolutely 


geverned by ſuch Laws, as ſuch a Legiſlator, 
without ever conſulting us, ſhall deviſe for us : 
it is always to be underſtood, provided we find 
them for our Benefit : For to ſay, we will be 
governed by thoſe Laws, whether they be good 
or hurtful to us, is abſurd in itſelf: For to 
what End do Men join in Society, but ta 
avoid Hurt, and the Inconveniencies of the 
State of Nature ? 
Moreover, I deſire it may be conſidered 

whether the general Application of the chief 
Part of the 17/þ Proteſtants, that were at 


that Time in London, to the Parliament at 


Weſtminſter, for obtaining theſe Laws, may 
not be taken for their Conſent, and on that 
Account, and no other, theſe Acts may ac- 
quire their &inding Force, I know very well, 
this cannot be looked upon as a regular and 
formal Conſent, ſuch as might be requiſite 
at another more favourable Juncture : But 
yet it may be taken falis qualis, as far as their 
Circumſtances at that Time would allow, 
until a. more convenient Qpportunity might 
preſent itſelf. 
. I am ſure, if ſome ſuch Conſiderations 
as theſe may ngt plead for us, we are of all 
his 
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his Majeſty's Subjects the moſt unfortunate : 
The Rights and Liberties of the Parliament 
of England have received the greateſt Corro- 
borations ſince his Majeſty's Acceſſion to 
the Throne; and ſo have the Rights of Scot- 
land; but the Rights of the People of ITre- 

land, on the other Hand, have received the 


greateſt Weakning under his Reign, by our 


Submiſſion (as it 18 alledged) to theſe Laws 
that have been made for us. 

This certainly was not the Deſign of his 
Majeſty's glorious Expedition into theſe 
Kingdoms; that, we are told by himſelf 
(whom we cannot poſſibly miſtruſt) was to 
afſert the Rights and Liberties of theſe Na- 
tions ; and we do humbly preſume that his 


Majeſty will be graciouſly pleaſed to permit 


us to enjoy the Benefits thereof. | 

And thus I have done with the fourth Ar- 
ticle propoſed. As to the Fifth, viz. The 
Opinions of the learned in the Laws relating to 
this Matter; it is in a great Meaſure diſ- 
atched by what I have offered on the fourth 
Head I ſhall therefore be the more brief 
thereon. And I think indeed the only Per- 
ſon of note that remains to be conſidered by 
us, is the Lord Chief Juſtice Coo, a Name 
of great Veneration with the Gentlemen of 
the Long Robe, and therefore to be treated 

with all Reſpect and Deference. LY 
In his Seventh Report in Calvin's Caſe, 
he is proving, that Ireland is a Dominion 
G 4 ſeparate 
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ſeparate and divided from England; for this 
he quotes many Authorities “ out of the 
Year-Booksand Reports; and amongſt others, 
he has that which I have before- mentioned, 
page 91. 2. R. 3. f. 12. which he tranſcribes 
in this manner, Hibernia habet Parliamentum, 
& faciunt Leges & noſtra Statuta non ligant 
cos, guia non mittunt Milites ad Parliamentum; 
and then adds, in a Parentheſis, /wh1ch is to 
be underſtood, unleſs they be ſpecially named) 
fed Perſone eorum ſunt ſubject; Regis ficut in- 
habitantes in Calefia, Gaſcoma, & Guyan. 
The firſt Thing I ſhall obſerve hereon, is 
the very unfaithſul and broken Citation of this 
Paſiage, as will manifeſtly appear by com- 
paring it with the true Tranſcript I have 
given thereof before, page 91. Were this 
all, it were in ſome Meaſure pardonable. But 
what cannot be exculed, is the unwarranta- 
ble Pofition in his Parentheſis, without the 
leaſt Colour or Ground for it in his Text. 
Herein he concludes down right magiſteri- 
ally, So it muſt be, this is my definitive Sen- 
tence ; as if his plain Aſſertion, without any 
other Reaſon, ought to prevail ; nay, even 
point blank againſt the irrefragable Reaſon 
of the Book he quotes. I confeſs in another 
Place of Calvins Caſe, viz. Fol. 17. b. he 
gives this Aſſertion a Colour of Reaſon, by 


* 20 H 6.8. Piltington's Cale, 32. H. 6. 25. 20 Eliz. 
Dyer. 360. Plowd. Com. 360. 
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ſaying, That though Ireland be a diſtin Do- 
minion from England, yet the Title thereof be- 
ing by Conqueſt, he ſame by Tudgment of Law 
might by expreſs Words be bound by the Parlia- 
ments of England. How far Conqueſt gives a 
Title, we have enquired before : But I would 
fain know, what Lord Coo means by Fudg- 
ment of Law : Whether he means the Law 
of Nature and Reaſon, or of Nations ; or the 
Civil Laws of our Commonwealths ; in none 
of which Senſes, I conceive, will he, or 
any Man, be ever able to make out his 
Poſition. 

Is the Reaſon of England's Parliament not 
binding Ireland, becauſe we do not ſend thither 


| Repreſentatives ? And is the Efficacy of this 


Reaſon taken off, by our being named in an 
Engliſh Act? Why ſhould ſending Repreſen- 
tatives to Parliament, bind thoſe that ſend 
them? Merely becauſe thereby the Conſent 
of thoſe that are bound, is obtained, as far as 
thoſe ſort of Meetings can poſſibly permit; 
which is the very Foundation of the obliga- 
tion of all Laws. And is Ireland's being named 
in an Engliſb Act of Parliament, the leaſt 
Step towards obtaining the Conſent of the 
People of Ireland? If it be not, then cer- 
tainly my Lord Cook's Parentheſis is to no 
purpoſe. And it is a Wonder to me, that 
ſo many Men have run upon this vain Ima- 
gination, merely from the Aſſertion of this 
Judge: For I challenge any Man to ſhew 
me, that any one before him, or any one ſince, 
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but from him, has vended this Doctrine: 
And if the bore Afſertion of a Judge, ſhall 
bind a whole Nation, and diſſolve the Rights 
and Liberties thereof, we ſhall make their 


Tongues very powerful, and conſtitute them 


greater Lawgivers than the greateſt Senates. 
I do not ſee why my denying it, ſhould not 
be as authentic as his afirmimng it. It is true, 
he was a great Lawyer and a powerful Judge; 


but had no more Authority to make a Law, 


than I or any Man elſe. But ſome will ſay, 
he was a learned Judge, and may be ſuppoſed 
to have Reaſon for his Poſition. Why then 
does he not give it us? And then what he 
aſſerts would prevail, not from the Authority 
of the Perſon, but from the Force of the Rea- 


ſon. The molt learned in the Laws have no 


more Power to make or alter a Conſtitution, 
than any other Man; and their Deciſions 
ſhall no farther prevail, than ſupported by 
Reaſon and Equity. I conceive my Lord 
Chief Juſtice Cool applied himfelf ſo wholly 
to the Study of the Common Laws of Eng- 
land, that he did not enquire far into the 
Laws of Nature and Nations; it he had, 
certainly he could never have been guilty 
of ſuch an erroneous Slip; he would have 
ſeen demonſtrably, that Conſent only gives 
humane Laws their Force, and that there - 
fore the Reaſon in the Caſe he quotes is un- 
anſwerable, Quia non mittunt Milites ad Par- 
Hamentum. Moreover, the Aſſertion of Cook 
in this Point is directly contrary to the whole 

| « Tenor 
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T 1 of the Caſe which he cites: For the 
very Act of Parliament on which the De- 


bate of the Judges did ariſe, and which 


they deemed not to be of Force in Ireland, 
particularly names Ireland. So that here 
again Lord Cook's Error appears molt plainly. 
For thisI refer to the Report, as I have ex- 
actly delivered it before, page go, 91. by 
which it appears clearly to be the unani- 
mous Opinion of all the Judges then in the 
Exchequer Chamber : That within the Land 
of Ireland, the Parliaments of England have 
no Juriſdiction, whatever they may have 
over the Subjects of Ireland on the qpen Seas : 
And the Reaſon is given, Qua Hibernia non 
mittit Milites ad Parliamentum in Anglia. 

This Aſſertion likewiſe is inconſiſtent with 
himſelf in other Parts of his Works. He tells 


us in his 4th Inſt. page 349. That it is 


plain that not only King John (as all Men allo 


but Henry the Second alſa, the Father of King 
John, did ordain and command, at the inſtance of 
the Iriſh, that ſuch Laws as had been in Eng- 
land ſhould be obſerved, and of Force in Ireland. 

Hereby Ireland being of itſelf à diſtinet Do- 
minion, and no Part of the Kingdom of England, 

was to have Parliameuts holden there as in 
England. And in page 12. he tells us, that 
Henry the Second ſent a Modus into Ireland, 


directing them how to hold their Parliaments. 


But to what End was all this, if Ireland 
nevertheleſs were ſubject to the Parliament 
of England : The King and Parliaments of 

theſe 
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theſe Kingdoms are the ſupreme Legiſlators; 
if Ireland be ſubject to two, (its own, and 
that of England) it has tuo Supremes; it is 
not impoſſible, but they may enact adrferent 
er contrary Sanctions ; which of theſe ſhall 
the People obey ? He tells us in Calvin's Caſe, 
Fol. 17. b. That if a King bath a Chriſtian 
Kingdom by Conqueſt, as Henry the Second 
bad Ireland, after King John had given to 
them, being under bis Obedience and Subjec- 
tion; the Laws of England for the Govern- 
ment of that Country : No ſucceeding King 
could alter the ſame without Parliament. 
Which, by the way, ſeems directly contra- 
dictory to what he ſays concerning Ireland, 
ſix Lines below this laſt cited Paſſage. So 
that we may obſerve my Lord Cook enor- 
mouſly ſtumbling at every Turn in this. 
Point. 3 

Thus I have done with this reverend 
Judge; and in him, with the only poſitive 
Opinion againſt us. I ſhall now contider what 
our Law Books offer in our Favour on this 
Point. 5 : | 
To this purpoſe we meet a Caſe fully op- 
poſite, reported in the Year-Book of the 
20th of Henry the Sixth, Fol. 8. between 
one Jobn Pilkington, and one A. | 

Pilkington brought a Scire Facias againſt 
A. to ſhew Cauſe, why Letters Patents, 
whereby the King had granted an Office in 
Ireland to the ſaid A. ſhould not be repealed, 


ſince the ſaid Pz:kmgton had the ſame Office 


granted 
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granted to him by former Letters Patents of 
the ſame King, to be occupied by himſelf 
or his Deputy. Whereupon A. pleaded, 
that the Land of Ireland, Timeout of Me- 
mory, hath been a Land ſeparated and di- 
ſtinct from the Land of England, and ruled 
and govered by the Cuſtoms of the ſame 
Land of Ireland. That the Lords of the 
ſame Land, which are of the King's Coun- 
cil, have uſed from time to time, in the 
Abſence of the King, to elect a Juſtice, 
who hath Power to pardon and puniſh all 
Felons, &c. and to call a Parliament, and 
by the Advice of the Lords and Common- 
alty to make Statutes. He alledged fur- 
ther, that a Parliament was afſembled, and 
that it was ordained by the ſaid Parlia- 
ment*, that every Man who had an Office 
within the ſaid Land, before a certain Day, 
ſhall occupy the ſaid Office by himſelf, other- 
wiſe he ſhould forfeit. He ſhewed that 
P:lkington occupied by a Deputy ; and that 
therefore his Office was void, and that the 
King had granted the ſaid Office to him the 
ſaid A. Hereupon P:/kington demurred in 
Law ; and it was debated by the Judges, 
Telverton, Forteſcue, Portington, Markham, 
and A/cough, whether the ſaid Preſcription 
in relation to the State and Government of 


This Statute we may reckon amongſt the Number 
of thoſe that are loſt during the long Intervals of our 7105 
Acts, noted before, page bs. to be about 118 Years. 


 Treland, 
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Treland, be good or void in Law. Nelvertom 
and Portington held the Prefcription void. 
But Forteſcue, Markham, and Aſcough held 
the Preſcription good, and that the Letters 
Patents made to A. were good, and ought 
not to be repealed, And in this it was 
agreed by Forteſcue and Portington, that if a 
Tenth or Fifteenth be granted by Parliament 
in England, that ſhall not bind Ireland; al- 
though the King ſhould ſend the ſame Sta- 
tute into Ireland under his great Seal; ex- 
cept they in Ireland will in their Parliament 
approve it; becauſe they have not any Com- 
mandment by Writ to come to the Parhament 
of England : And this was not denied by 
Markham, Yelverton, or Aſcough. | 

The Merchants of Waterford's Caſe, which 
1 have obferved before, page 68, as reported 
in the Vear-Boek of the 2d of Richard the 
Third, fol. 11, 12, is notorious in our Be- 
half, but needs not be here repeated. 

The Caſe of the Priory of Lanthony in 
Wales, mentioned by Mr. Pryn againſt the 
4th Inſtit. ch. 76, page 313, is uſually cited: 
againſt us. But I conceive it is ſo far from 

roving this, that it is very much in our 
Behalf. The Caſe was briefly thus. The 
Prior of Lantbony brought an Action in the 
Common Pleas of Ireland againſt the Prior of 
Moallingar, for an Arrear of an Annuity, and 
Judgment went againſt the Prior of Mollin- 
gar; hereon the Prior of Mollingar brought 
a Writ of Error in the King's-Bench of Ire- 
land, 
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land, and the Judgment was affirmed. Then 
the Prior of Mollingar appealed to the Parlia- 
ment of Ireland, held 5 Henry the Sixth, 
before James Butler, Earl of Ormond, and 
the Parliament reverſed both Judgments. 
The Prior of Lanthony removed all into the 
King's-Bench in England; but the King's- 
5 Bench refuſed to intermeddle, as having no 
x Power over what paſſed in the Parliament of 
Ireland. Hereupon the Prior of Lanthony 
appealed to the Parliament of England. 
And it does not appear by the Parliament- 
Roll * that any Thing was done on this 
Appeal ; all that is entered being only the 
1 Petition itſelf at the End of the Roll. Vid. 
Pryn againſt chap. 76, page 313. 
Now whether this be a Precedent prov- 
ing the Subordination of our Triſb Parlia- 
ment to that of England, J leave the Rea- 


„ der to judge. To me it ſeems the clear 
= / ntrary. For, firſt, we may obſerve the 
| King 's-Bench 1n England abfolutely diſclaim- 


ing any Cognizance of what hath paſſed in 
the Parliament of Ireland. And next we 
may obſerve, that nothing at all was done 
therein upon the Appeal to the Parliament 
of England: Certainly if the Parliament of 
England had thought themſelves to have a 
Right to enquire into this Matter, they had 


* Rat. Parl. An. 8 Henry the Sixth, in ult. 


ſo 


— — — — — — — — — 


99 THE CASE OF 


ſo done, one way or the other, and not left 
the Matter undetermined and in ſuſpence. 
It has ever been acknowledged that the 
Kingdom of ITreland is inſeparably annexed 
to the Imperial Crown of England. The 
Obligation that our Legiſlature lies under 
by Poyning's Act, 10 Henry the Seventh, c. 
4. Makes this Tye between the two King- 
doms indiſſoluble. And we mutt ever own 
it our Happineſs to be thus annexed to 
England: And that the Kings and Queens 
of England, are by undoubted Right, þ/o 


aso Kings and Queens of Ireland. And 


from hence we may reaſonably conclude, 
that if any Acts of Parliament made in 


England ſhould be of Force in Ireland, be- 


fore they are received there in Parliament, 
they ſhould be more eſpecially ſuch Acts as 
relate to the Succęſſion and Settlement of the 
Crown, and Recognation of the King's Title 
thereto, and the Power and Juriſdiction of 
the King. And yet we find in the 17: Sta- 
tutes, 28 Henry the Eighth, c. 2. An Act for 
the Succeſſion of the King and Queen Anne; 
and another, Chap. 5. declaring the King 
to be ſupreme Head of the Church of Ireland ; 


both which Acts had formerly. paſſed in the 


Parliament of England. So likewiſe we find 
amongſt the Iriſb Statutes, As of Recognt- 
tion of the King's Title to Ireland, in the 
Reigns of Herry the Eighth, Queen Eliza- 
beth, King James, King Charles the Second, 

| King 
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King William and Queen Mary. By which 
it appears, that Jreland, though annexed to 
the Crown of England, has always been 
looked upon to be a Kingdom complete within 
ztſelf, and to have all Juriſdiction to ah ab- 
ſolute Kingdom, belonging, and ſubordinate 
to no legiſlative Authority on Earth. Thowgh 
it is to be noted; theſe Engliſb Acts relating 
to the Succeſſion, and Recognition of the 
King's Title, do particularly name Ireland. 

As the civil State of Treland is thus abſo- 
late within itſelf, ſo likewiſe is ouf State 
ecclefiaftical; this is mianifeſt by the Canons 
and Conſtitutions, and even by the Articles 
of the Church of Ireland, which differ in. 
ſome Things from thoſe of the Church of 
England. And in all the Charters and 
Grants of Liberties and Immunities tb Fe- 
land, we ſtill find this, that Holy Church 


ſhall be free, &c. I would fain know what 


is meant here by the Word free : Certainly 
if our Church be free, and abſolute within 
itſelf, our State muſt be fo likewiſe; for how 
our civil and eccleſiaſtical Government is how 
interwoven, every Body knows. But I will 
not enlarge on this Head, it ſuffices only to 
hint it; I ſhall detain myſelf to our civil 
Government. | | 
Another Argument againſt the Parliament 
of England's Juriſdiction over Ireland, I 
take from a Record in Reyley's Placita Parlia- 
H mentaria} 
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mentaria, page 569, to this Effect : In the 
14th of Edward the Second, the King ſent 
his Letters Patents to the Lord Juſtice of 
Ireland, letting him know, that he had been 
moved by his Parliament at Weſtminſter, that 
he would give Order that the Vi Natives 
of Ireland might enjoy the Laws of England 
concerning Lyfe and Member, in as large and 
ample Manner as the Engliſb of Ireland en- 
Joyed the ſame. This therefore the King 
gives in Commandment, and orders accord- 
ingly, by theſe his Letters Patents. From 
hence, I ſay, we may gather, that the Par- 
liament of England did not then take upon 
them to have any Juriſdliction in Ireland, (for 
then they would have made a Law for ITre- 
land to this Effect) but inſtead thereof, they 
apply to the King, that he would inter poſe 
his Commands, and give Directions that this 

eat Branch of the Common Law of Eng- 
land ſhould. be put in Execution in J1reland, 
indifferently to all the King's Subjects there, 
purſuant to the original Compact made with 
them on their firſt Submiſſion to the Crown 
of England. 

Let us now confider the great Objection. 
drawn from a Writ of Error's lying from the 
King's-Bench of England, on a Judgment 
given in the King's-Bench in Ireland; which 
proves (as It is inſiſted on) that there is a 


* 14 Edward the Second, Par. 2. Memb, 21 Int. 
Subor- 
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Subordination of Ireland to England ; and that 
if an inferior Court of Judicature in England 
can thus take Cognizance of, and over- rule 
the Proceedings in the like Court of Ireland; 
it will follow, that the ſupreme Court of 
Parliament in England may do the ſame, in 
relation to the Proceedings of the Court of 
Parliament in Ireland. 

It muſt be confeſſed that this hath been 
the conſtant Practice; and it ſeems to be the 
great Thing that induced my Lord Coo to 
believe, that an Act of Parliament in Eng- 
land, and mentioning or including Ireland, 

ſhould bind here. The Subordination of 
Treland to England, he ſeems to infer from 
the Subordination of the King's-Bench of 
Treland to the King's-Bench of England. But 
to this I anſwer: 

1. That it is the Opinion of ſeveral, 
learned in the Laws of Ireland, that this 
Removal of a Judgment from the King's 
Bench of Ireland, by Writ of Error, into the 
King's- Bench of England, is founded on an 
Act of Parliament in Ireland, which is loſt 
amongſt a great Number of other Acts, which 
we want for the Space of 130 Years at one 
Time, and of 120 at another Time, as we 
have noted before, page 58. But it being 
only a general Tradition that there was ſuch 
an Act of our Parliament, we only offer it 
as a Surmiſe, the Statute itſelf does not ap- 
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2. Where a Judgment in Ireland is removed; 
to be reverſed in Exgland, the Judges in England 
ought, and always do judge, according to the 
Law and Cuſtoms of Ireland, and not accord- 
ing to the Laws and Cuſtoms of England, 
any otherwiſe than as theſe may be of Force 
in Ireland; but if in any Thing the two Laws 
differ, the Law of Ireland muſt prevail, and 
guide their Judgment. And therefore in the 
Caſe of one Kelly, removed to the King's- 
Bench in England, in the Beginning of King 
Charles the Firſt, one Error was aſſigned, 
that the Præcipe was of Woods and Under- 
woods, which is a manifeſt Error, if brought 
in England; but the Judges finding the Uſe 
to be otherwiſe in Ireland, judged it no Error. 
So in Crook, Charles, fol. 511. Mulcarry verſ. 
Eyres. Error was aſſigned, for that the 
Declaration was of one hundred Acres of 
Bogg, which is a Word not known in Eng- 
land; but it was ſaid, it was well enough 
underſtood in Ireland, and ſo adjudged noError. 

From whence, I conceive, it is manifeſt, 
that the Juriſdiction of the Kng's-Beneh in 


England, over a Judgment in the Krng's- 


Bench of Ireland, does not proceed from any 
Subordination of one Kingdom to the other; 
but from ſome other Reaſon, which we ſhall 
endeavour to make ofit, 


. We have before obſerved, that in the 


Reign of King Henry the Third, Gerald Fitz- 


Maurice, Lord Juſtice of Ireland, fent four 


* 


. a Knights 
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Knights to know what was held for Law 
in England in the Caſe of Coparceners. The 
Occaſion of which Meſſage as before we have 
noted out of the King's Reſcript) was becauſe 
the King's Juſtice of Ireland was ignorant 
what the Law was. We may reaſonably 
imagine that there were many Meſſages of 
this Kind; for in the Infancy of the Eng//hb 
Government, it may well be ſuppoſed, that 
the Judges in Ireland were not fo deeply 
verſed in the Laws of England: This oc- 
caſioned Meſſages to England, before Judg- 
ment given in Ireland, to be informed of the 
Law. And after Decrees made, Perſons 
who thought themſelves aggrieyed by erro- 
neous Judgments, applied themſelves to. the 
King in England for Redreſs. Thus it muſt 
be, that Writs of Error (unleſs they had 
their Sanction in Parliament) became in uſe. 
Complaints to the King by thoſe that 
thought themſelves injured, increaſed ; and 
at laſt grew into Cuſtom, and obtained the 
Force of Law. 

Perhaps it may be objected, that if the 
Judges of the King's-Bench in England ought 
to regulate their Judgment by the Cuſtoms 
of Treland, and not of England, it will fol- 
low, that this Original which we aſſign of 
Writs of Error to England, is not right. 

I anſwer, that this may be the ory 
Original, and yet conſiſt well enough wi 
what we have before laid down: For though 
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the Common Law of England was to be the 
Common Law of Ireland, and Ireland, at the 
Beginning of its Erg//þ Government, might 
frequently ſend into England to be informed 
about it; yet this does not hinder, but Tre- 
land, in a long Proceſs of Time, may have 
ſome ſmaller Cuſtoms and Laws of its own, 
gradually, but inſenſibly crept into Prac- 
tice, that may in ſome meaſure differ from 
the Cuſtoms and Practice of England; and 
where there is any ſuch, the Judges of 
England muſt regulate their Sentence accord- 
ingly, though the firſt Riſe of Writs of 
Error to England may be as we have here 
ſuggeſted. In like manner, where the Sta- 
tute Law of Ireland differs from that of Eng- 
land, the Judges of England will regulate 
their Judgments by the Statute Law of Jre- 
land: This is the conſtant Practice, and 
notoriouſly known in Weſtmin/ter- Hall: From 
which it appears, that removing a judge- 
ment from the Kzng's-Bench of Ireland to 
the King's-Bench of England, is but an Ap- 
peal to the King in his Bench of England, 
for his Senſe, Judgment, or Expoſition of 
the Laws of Ireland. But of this more here- 
after. 

4. When a Writ of Error is returned 
into the King's-Bench of England, Suit is 
made to the King only; the Matter lies alta- 
gether before him; and the Party complain- 
ing applies to 0 Part of the political Go- 
Wu vernment 
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vernment of England for Redreſs, but to 
the King of Ireland only, who is in England: 


That the King only is ſued to, our Law- 
Books make plain. This Court is called 


Curia Domini Regis, and Aula Regia, becauſe 


the King uſed: to fit there in Perſon, as 
Lambard tells us ; and every Cauſe brought 
there is ſaid to be coram Domino Rege, even 
at this very Day, Cook, 4 Inſt. page 72. 
Therefore if a Writ be returnable coram nobis 
ubicunque fuerimus, it is to be returned to 
the King's-Bench. But if it be returnable 
coram Fuſticiariis noftris apud Weſtm. it is to 
be returned into the Common-Pleas. This 
Court (as Glanvil and other Ancients tell us) 
uſed to travel with the King, wherever he 
went. And Flea, in deſcribing this Court, 
ſays, Habet Rex Curiam ſuam & Fuſticiarios 
uos, coram quibus, & non alibi nifi coram ſemet 


tþ/o, &c. falſa Fudicia & Errores revertuntur 


& Corriguntur. The King then (as Britton 
ſays) having ſupreme Juriſdiction in his 
Realm, to judge in all Cauſes whatſoever ; 
therefore it is, that erroneous Fudgments were 
brought to him out of Tre/and. But this does 
not argue that Ireland is therefore ſubordinate 
to England; for the People of Feland are the 
Subjects of the King to whom they appeal. 
And it is not frem the Country where the 
Court is held, but from the Preſence and 


Authority of the King (to whom the People 


of Ireland have as good a Title as the People 
H 4 - "oe 
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of England) that the Pre-eminence of the 
Juriſ 25 does flow, and I queſtion not, 
put in former Times, when theſe Courts 
were firſt erected, . and when the King ex- 
erted a greater Power in Judicature than he 
does now, and he uſed to fit in his own 
Court, that if he had travelled into Ireland, 
and the Court had followed him thither, 
erroneous Judgments might have been re- 
moyed from England, before him into his 
Court in Ireland ; for ſo certainly it muſt be, 
ſince the Court travelled with the King. 
From hence it appears, that all the Juriſdic- 
tion that the King's-Bench in England has 
oyer the King's-Bench in Ireland, ariſes only 
from the King's Preſence in the former. 
And the ſame may be ſaid of the Chancery 
in England, if it will aſſume any Pawer to 
controul the Chancery in Ireland; becauſe, as 
Lambard ſays, page 69, 70, the Chancery 
did follow the King, as the King's-Bench 
did ; and that, as he tells us, out of the 
Lord Chief Juſtice Scr29pe, the Chancery and 
the King's-Bench were once but one Place, 
But if this be the Ground of the juriſdiction 
of the King's-Bench in England over the 
King jr Bench | in Ireland, (as J am fully per- 
ſuaded it is) the Parliament i in England can- 
not from hence claim any Right » Juriſdic- 
tion in Ireland, becauſe they claim a Juriſ< 
diction of their own ; and their Court is "=" 
the 
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the King's Court in that proper and frrict 
Senſe that the King's-Bench is. 

But granting that the Subordination of the 
King's- Bench in Ireland to the King s-Bench 
in England be rightly concluded from a 
Writ of Error out of the /atter, lying on a 
Judgment in the former; I ſee no Reaſon 
from thence to conclude, that therefore the 
Parliament of Ireland is ſubardinate to the 
Parliament in England, unleſs we make any 
one Sort of Subordination, or in any one Part 
of Juriſdiction, to be a Subordination in af 
Points, and all Parts of Juriſdiftion. The 
Subjects of Ireland may appeal to the King 
in his Bench in England, for the expounding. 
of the o/d . and Statute Law of Jre- 
land; will it therefore follow, that the Par- 
liament of Ex gland ſhall make new Laws 
to bind the sub ects in Ireland? I ſee no 
manner of Conſe uence in it; unleſs we 
take expounding old Laws, (or Laws already 
made} in the King's-Bench, and making new 
Laws in Parliament to be one and the ſame 
Thing. I believe the beſt Logician in Europe 
will hardly make a Chain of Sy/#g:/ms, that 
from ſuch Premiſes will regularly induce ſuch 
a Conclufion. 

To cloſe this Point, we find that a Judge- 
ment of the King's-Bench in Ireland may be 
removed by a Writ of Error to the Parlia- 
ment in Ireland: But the Judgment of the 
Parliament of Ireland was never queſtioned 
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| in the Parliament of England. This appears 
1 from the Prior of Lanthony's Caſe aforegoing. 
1 | | ſhall conclude this our fifth Article with 

1. a memorable Paſſage out of our 1ri/h Sta- 
ll tutes, which ſeems to ſtrengthen what we 
1 have delivered on the Buſineſs of a Writ of 
it Error, as well as the chief Doctrine I drive 
ll at; and that is 28 Henry theEighth, chap 19, 
14 the Act of Faculties, This Statute is a Re- 
1 cital at large of the Engliſb Act of the 25th 
IF of Henry the Eighth, c. 21. In the Pre- 
ml! amble of which Engliſʒh Act it is declared, 
11 That this your Grace's Realm recognizing no 
1 Superior but your Grace, bath been, and yet is 
$ free from any Subjection to any Man's Laws, 
E710 but only ſuch as have been deviſed within this 
1 Realm, for the Wealth of the ſame, or to ſuch 
ö others, as by Sufferance of your Grace and 
your Progenttors, the People of the Realm have 
= taken at their free Liberties by their own Con- 
S il ſent ; and have bound themſelves by long Uſe 

| il and Cuſtom to the Obſervance of, &c. 
1 This Declaration, with the other Clauſes 
1 of the ſaid Engl/i/h Act, is verbatim recited in 
the Iriſh Act of Faculties; and in the ſaid 
Iriſh Act it is enacted, That the ſaid Engliſh 
Att, and every Thing and Things therein con- 
fained, ſhall be eſtabliſhed, affirmed, taken, 
obeyed and accepted within this Land of Ire- 
land as a good and perfect Law, and ſhall be 
within the ſaid Land of the ſame Force, Effect, 
Quality, Condition, Strength and Virtue, to all 
| Purpoſes 


© | 
| 
I | 
1 
1 
1 
1 
1 
| 
| 
| 


IRELAND, &. 107 


Purpoſes and Intents , as it is within the 
Realm of England; (if ſo, then the ſaid 
Clauſe declares our Right of being bound 
only by Laws to which we conſent, as it does 

the Right of the People of England) And that 

all Subjects within the JR Land of Ireland 
ſhall enjoy the Profit and Commodity thereof in 
like manner as the King's Subjects of the Realm 
of England. 

I am now arrived at our Sixth and laſt 
Article propoſed, viz. the Reaſons and Argu- 
ments that may be farther offered on one Side 
and the other in this Debate, 

I have before taken Notice of the Title 
England pretends over us from Congueſ# ;. I 


have_likewiſe enquired into the Precedents 
oft one v1 the other, from As of 

Fea. Records, and from Reports 
of the learned in the Laws. 


There remains 
another Pretence or two for this Subordina- 
tion to be conſidered ; and one is founded 
on Purchaſe. 

It is ſaid, that vaſt Quantity of Treaſure, 
that from time to time has been ſpent by 
England in reducing the Rebellions, and 
carrying on the Wars of Jreland, has given 

them a juſt Title at leaſt to the Lands and 
Inheritances of the Rebels, and to the abſo- 
lute Diſpoſal thereof in their Parliament; 
and as particular Examples of this, we are 
told of the great Sums advanced by England 
for ſuppreſſing the Rebellion of the Fiſb 
Papiſts 
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Papiſts in 41, and oppoſing the late Rebel 


lion fince King WiLLIiam's Acceſſion to 


the Throne. 

To this I anſwer, that in a War there is 
all Reaſon imaginable that the Eſtates of 
the unjuſt Oppolers ſhould go to repair the 
Damage that is done. This I have briefly 
hinted before. But if we conſider the Wars 
of Ireland, we ſhall perceive they do not 
reſemble the common Caſe of Wars between 
two foreign Enemies; ours are rather Re- 
bellions, or inteſtine Commotions; that is, the 
Triſh Papiſts riſing againſt the King and 
Proteſtants of Ireland ; and then it is plain, 
that if theſe latter, by the Aſſiſtance of their 
Brethren of England. and their Purſe, do 

rove Victorious, the People of England 
ought to be fully repaid: But then the Man- 
ner of their Payment, and in what Way it 
ſhall be levied, ought to be left to the Peo- 
ple of Ireland in Parliament aſſembled: And 
ſo it was after the Rebellion of 41. The 
Adventurers then were at vaſt Charges, and 
there were ſeveral Acts of Parliament in 
England made for their Reimburſing, by 
diſpoſing to them the Rebel's Lands. But 
after all, it was thought reaſonable that the 
Parliament of Jreland ſhould do this in their 
own Way; and therefore the Acts of Settle- 


ment and Explanation made all the former 


Engliſh Acts of no Force; or at leaſt did very 


much alter them in many Particulars, as we 
have 


IRELAND, &c. og 
have noted before. In like manner we al- 
low that England ought to be repaid all 
their Expences in ſuppreſſing this late Re- 
bellion : All we defire is, that, in Preſerva- 
tion of out own Rights and Liberties, we 
may do it in our own Methods regularly in 
our own Parliament: And if the Reimburſe- 
ment be all that England ſtands upon, what 
availeth it whether it be done this Way or 
that Way, ſo it be done? We have an Ex- 
ample of this in Point between England and 
Holland in the glorious Revolution under 
King William the Third: Holland, in aſſiſting 
England, expended 600000 Pounds, and the 


Engliſh Parliament fairly repaid them: It 


would have looked odly for Holland to have 
inſiſted on diſpoſing of Lord Powis's and 
other Eſtates by their own Laws, to reim- 
burſe themſelves. 

It is an ungenerous Thing to villify good 
Offices, I am far from doing it, but with 
all poſſible Gratitude acknowledge the 
mighty Benefits Ire/and has often received 
from England, in helping to ſuppreſs the Re- 
bellions of this Country; to England's cha- 
ritable Aſſiſtance our Lives and Fortunes 
are owing : But with all humble Submiſ- 
ſion, I deſire it may be conſidered, whether 
England did not at the ſame Time propoſe 
the Prevention of their own Danger that would 
neceſſarily have attended our Ruin; if fo, 
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it was in ſome Meaſure their own Battles they 
fought, when they fought for Ireland; and 
a great of their Expence muſt be reckoned 
in their own Defence. $7 
Another Thing alledged againſt Ireland is 
this ; if a foreign Nation, as France or Spain 
for inſtance, prove prejudicial to England, 
in its Trade, or any other Way; England, 
if it be ſtronger, redreſſes itſelf by Force of 
Arms, or denouncing War ; and why may 
not England, if Ireland lies croſs their Inter- 
eſts, reſtrain Ireland, and bind it by Laws, 
and maintain theſe Laws by Force ? | 
To this I anſwer: Firſt, that it will 
hardly be inſtanced, that any Nation ever 
declared War with another, merely for over- 
topping them in ſome ſignal Advantage, 
which otherwiſe, or but for their Endea- 
vours, they might have reaped. War only 
is juſtifiable for Ijuſtice done, or Violence 
offered, or Rights detained. I cannot by 
the Law of Nations, quarrel with a Man, 
becauſe he, going before me in the Road, 
finds a Piece of Gold, which poflibly, if 
he had not taken it up, I might have light 
upon and gotten. It is true, we often ſee 
Wars commenced on this Account under- 
hand, and on Emulation in Trade and Rich- 
es; but then this is never made the oper 
Pretence, ſome other Colour it muſt receive, 


or elſe it would not look fair ; waich ſhews 
plainly 
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plainly, that this Pretence of being prejudi- 
cial, or of reaping Advantages which other- 


wiſe you might partake of, is not juſtifiable 


in itſelf. But granting that it were a good 


Juſtification of a War with a foreign Na- 
tion, it will make nothing in the Caſe be- 
tween England and Ireland, for if it did, 
why does it not operate in the ſame manner 
between England and Scotland, and conſe- 
quently in like manner draw after it England's 


binding Scotland by their Laws at Weſtminſter 2? 


We are all the /ameKing's Subjects, the Chil- 
dren of one common Parent; and though we 


may have our diſtinct Rights and Inheritances 


abſolutely within ourſelves; yet we ought 
not, when theſe do chance a little to inter- 
fere to the Prejudice of one or the other Side, 
immediately to treat one another as Enemies; 
fair amicable Propoſitions ſhould be propoſed, 
and when theſe are not hearkened to, then 
it is Time enough to be at Enmity, and uſe 
7 ä 

The laſt Thing I ſhalt take Notice of, that 
ſome raiſe againſt us, is, that Ireland is to 
be looked upon only as a Colony from Eng- 


land: And therefore as the Roman Colonies 


were ſubject to, and bound by, the Laws 
made by the Senate at Rome; fo ought Ire- 
land by thoſe made by the Great Council at 
Weſtminſter. Of all the Objections raiſed 
againſt us, I take this to be the moſt extrava- 


© gant ; it ſeems not to have the leaſt Founda»- 


tion 
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tion or Colour from Reaſon or Record: Does it 
not manifeſtly appear by the Conſtitution of 
Ireland, that it is a compleat Kingdom within 
itſelf? Do not the Kings of re bear 
the Stile of Ireland amongſt the reſt of their 
Kingdoms? Is this agreeable to the Nature of 
a Colony ? Do they uſe the Title of Kings of 
Virginia, New England, or Mary-land ? Was 
not Ireland given by Henry the Second in a 
Parliament at Oxford to his Son John, and 
made thereby an abſolute Kingdom, ſeparate 
and wholly independent on England, until 


they both came united again in him, after 


the Death of his Brother Nichard without 
Iſſue? Have not Multitudes of Acts of Par- 
liament both in England and Ireland, de- 
clared Ireland a compleat Kingdom? Is not 
Ireland ſtiled in them all, the Kingdom, or 
Realm of Ireland? Do theſe Names agree 
to a Colony? Have we not a Parliament, and 
Courts of Judicature? Do theſe Thin gs 
agree with a Colony? This on all hands in- 
volves ſo many Abſurdities, that I think it 


deſerves nothing more of our Conſideration. 


Theſe being the only remaining Argu- 
ments that are ſometimes mentioned againſt 
us, I now proceed to offer what I humbly 
conceive demonſtrates the Juſtice of our 
Cauſe: 

And herein I muſt beg the Reader's Pati- 
ence, if now and then I am forced lightly 
to touch upon ſome Particulars foregoing. : 


J ſhall 
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I ſhall endeavour all I can to avoid prolix 
Repetitions ; but my Subject requires, that 
ſometimes I juſt mention, or refer to ſe- 
veral Notes before delivered. 


| Firſt therefore, I ſay, that Ireland ſhould 


be bound by Acts of Parliament made in Eng- 


find, 1s againſt Reaſon and the common Rights 
of all Mankind. 

All Men are by Nature in a State of Equa- 
lity, in reſpect of Juriſdiction or Dominion : 
This I take to be a Principle in itſelf fo 


evident, that it ſtands in need of little Proof, 


It is not to be conceived, that Creatures of 
the ſame Species and Rank, promiſcuouſly 
born to all the ſame Advantages of Nature, 
and the Uſe of the ſame Faculties, ſhould 


be ſubordinate and ſubject one to another; 


theſe to this or that of the ſame Kind. On 


this Equality in Nature is founded that Right 
which all Men claim of being free from 
all Subjection to poſitive Laws, until by 
their own Conſent they give up their Free- 
dom, by entering into civil Societies for the 
common Benefit of all the Members thereof. 
And on this Conſent depends the Obligation 
of all human Laws; inſomuch that without 
it, by the unanimous Opinion of all Furs, 
no Sanctions are of any Force. For this let 
us appeal, amongſt many, only to the ſudi- 
cious Mr. Hooker's Eccleſ. Polity, Book 1. 
Sect. 10. Lond. Edit. 1076. Thus he: 


I Howbett, 
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Howbeit, Laws do not take their canſiram= 
ing Force from the Quality of ſuch as deviſe 
them, but from that Power which doth give 
them the flrength of Laws. That which we 
ſpake before, concerning the Power of govern= 
ment, muſt here be applied to the Power of 
making Laws whereby to Govern, which Power 
God hath over all; and by the natural Law, 
whereunto he hath made all ſubject, the lawful 
Power of making Laws, to command whole 
politic Societies 5 Men, belongeth jo properly 
unto the ſame entire Societies, that for any 
Prince or Potentate, of what kind ſoever upon 
Earth, to exerciſe the ſame of himſelf, and 
not either by expreſs Commiſſion mmed:- 
ately and perſonally received from God, or elſe 


by Authority derived at the firſt from their 


Conſent, upon whole Perſons they impoſe 
Laws, it is no better than meer Tyranny. 
Laws they are not therefore, which public 
Approbation hath not made jo : But Appro- 
bation not only they give, who perſonally 
declare their offent by Voice, Sign, or Af, 
but alſo when others do it in their Names, by 
Right, originally, at the leaſt, derived from 
them: As in Parhaments, Councils, Fe. 
Again, Sith Men naturally have no full and 
perfect Power to command whole politic Multi- 
tudes* of Men ; therefore utterly without our 
Confent, we canld in fuch fort be at no Man's 
Commandment living. And to be commanded, 
dee do conſent, when that Society whereof wwe 


are 


ag 8 7 
1 < p 
pn Wn 


— 
\ "» W 
IDEN I 4 


, 


1 REL AN D, &c 115 


ere Part, ' hath at any Time before conſented, 
without revoking the ſame after by the like 
wniver ſul Agreement : Wherefore, as any Man's 
Deeds paſt is good, as long as himſelf continueth; 
fo the Act of à public Society of Men, done 
Jive hundred Years ſithence, flandeth as theirs 
who preſently are of the ſame Societies, becauſe 
Corporations are immortal; we were then alive 
in our Predeceſſars, and they in their Succeſſors 
do flill live. Laws therefore humane of what 
kind fozver are available by Conſent, &c. 

And again, but what Matter the Law of 
Nations doth contain, I omit to ſearch ; the 
Strength and Virtue of that Law is ſuch, that 
no particular Nation can lawfully Prejudice the 
fame by any their ſeveral Laws and Ordinances, 
more than a Man by his private Reſolutions 
the Law of the whole Commonwealth or State 
wherein he liveth ; for as Civil Law being the | 
AF of a whole Boch Politic, doth therefore 
over-rule each Civil Part of the ſame Body; jo 
there is no Reaſon that any one Comnonwealth 
of 1tſelf” ſhould to the Prejudice of another, an- 
nihilate that whereupon the whole World hath 
agreed. 

To the ſame Purpoſe may we find the uni- 
verſal Agreement of all Civilians, Grotius, 
Puffendorf,, Locke's Treat. Government, &c. 

No one or more Men can by Nature 
challenge any Right, Liberty or Freedom, or 
any eaſe in his Property, Eftate or Conſcience, 
which all other Men have not an equally juſt 

| 1 Claim 
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Claim to. Is England a free People? So 


ought France to be. Is Poland ſo? Tuakey 
likewiſe, and all the Ea/tern Dominion ought 
to be ſo: And the ſame runs throughout the 
whole Race of Mankind. 

Secondly, it is againſt the Common Laws 
of England which are of Force both in Eng- 


land and Ireland, by the original Compatt be- 


fore hinted. It is declared by both Houſes 
of the Parliament of England, 1 Fac. cap. 1. 
That in the High Court of Parliament, all 
the whole Body of the Realm, and every parti- 
cular Member thereof, either in Perſon or by 
Repreſentation {upon their own free Elections) 
are by the Laws of this Realm deemed to be 


perſonally preſent. Is this then the Common 
Law of England, and the Birth-right of every 


Free-born Engliſb Subject? And ſhall we of 
this Kingdom be denied it, by having Laws 
impoſed on us, where we are neither perſon- 
ally, nor repreſentatively preſent ? My Lord 
Cote in his 4th Inſt. cap. 1. faith, that all the 
Lords Spiritual and Temporal, and all the Com- 
mons of the whole Realm, ought ex Debito 
Juſticiæ % be ſummoned to Parliament, and 
none of them ought to be omitted. Hence it is 
called Generale Concilium in the Stat. of Weſt- 
minſt. 1. and Commune Concilium, becauſe it 
is to comprehend all Perſons and Eſtates in 
he whole Kingdom. And this 15 the very 
eaſon given in the -Caſe of the Merchants 
of Waterford foregoing, why Statutes made 
in 
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in England, ſhould not bind them in Ireland, 

uia non habent Milites hic in Parliamento; 
becauſe they have no Repreſentatives in the 
Parliament of England. My Lord Hobbard, 
in the Caſe of Savage and Day, pronounced 
it for Law, that whatever is againſt natural 
Equity and Reaſon, is againſt Law ; nay, if 
an Act of Parliament were made againſt 
natural Equity and Reaſon, that Act was 
void. Whether it be not againſt Equity 
and Reaſon that a Kingdom regulated within 
itſelf, and having its own Parliament, ſhould 
be bound without ut Conſent, by the Par- 
liament of another Kingdom, I leave the 
Reader to conſider. My Lord Cooke like- 
wile, in the firſt Part of his Inſtitutes, fol. 97. 
b. faith, Nihil quod eft contra Rationem eft Li- 
citum. And in the old Modus tenendi Parlia- 
menta of England, ſaid to be writ about Ea- 
ward the Confeſſors Time, and to have been 
confirmed and approved by William the Con- 
queror : It is expreſly declared, that all the 
Lords Spiritual and Temporal, and the Knights, 
Citizens, and Burgeſſcs ought to be ſummoned 
to Parliament. The very ſame is in the 
Modus ſent into Ireland by Henry the Second. 
And in King John's Great Charter dated 17 
TJohanns, it is granted in theſe Words, Es 
ad babend. Commune Concilium Regni de Auxi- 
lus & Scutagus Aſſidendis, ſubmoneri factemus 
Archiep:/copos, Epiſcopos, Abbates, Comites & 
Majores Barones, Regnt Sigillatim per Literas 
| 14 noſtras 
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noſtras & faciemus ſabmoneri in general per 
Vicecomites omnes alios, &c. Math. Paris ad 
An. 17. Johann. All are to be ſummoned to 
Parliament, the Nobility by ſpecial Writs ; 
the Commons by general Writs to the She- 
riffs. And is this the Common Law i Eng- 
land? Is this Part of thoſe Libera Conſuetu- 


dines, that were contained in the Great Char- 


ter of Liberties of the People of England ; 
and were io ſolemnly granted by Henry the 
Second, King Jon, and Henry the Third, 
to the People of Ireland, that they ſhould 
enjoy and be governed by ; and unto which 
they were {worn to be obedient? And ſhall 
they be of Force only in England, and not 
in Jreland ? Shall Ireland receive theſe Char- 
ters of Liberties, and be no Partakers of the 
Freedoms therein contained ? Or do theſe 
Words ſignify in England one Thing, and in 
Ireland no ſuch Thing ? This is ſo repug- 
nant to all natural Reaſon and Equity that 
I hope no rational Man will conteſt it: I 
am ſure if it be ſo, there is an End of all 
Speech amongſt Men; all Compacts, Agree- 
ments and Societies are to no purpoſe. 
Thirdly, it is againſt the Statute Laws both 
of England and Ireland : this has been pretty 
fully diſcuſſed before; however, I ſhall here 
again take Notice, that * in the 1oth of Henry 
the Fourth, it was enacted in Fre/and, that 


* Sec before page 65, 


Statutes 
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Statutes made in England ſhould not be of 
Force in Ireland, unleſs they were allowed 
and publiſhed by the Parliament of Ireland. 
And the like Statute was made the 29th of 
Henry the Sixth. Andin the 1oth Year of 
Henry the Seventh, Chap. 23. 1ri/h Statutes, 
the Parliament which was held at Drogheda, 
before Sir Chriſtopher Preſton, Deputy to 
Faſpar Duke of Bedford, Lieutenant of Ve- 
land, was declared void, for this Reaſon 
amongſt others, that there was no general 
Summons of the ſaid Parliament to all the Shires, 
but only to four. And if Acts of Parliament 
made in Ireland ſhall not bind that People, 
becauſe ſome Counties were omitted ; how 
much leſs ſhall either their Perſons or Eſtates. 
be bound by thoſe Acts made in England, 
whereat no one County, or Perſon of that 
Kingdom is preſent ? In the * 45th of Ed- 
ward the Firſt, Cap. 6. It was enatted by 
the Parliament of England in theſe Words, 
| Moreover from henceforth we ſhall take no man- 
ner of Aid, Taxes or Prizes, but by the com- 
mon Aſſent of the Realm4, And again, in the 
Statute of Liberties, by the fame King, Cap. 1. 
De Tallag. non Concedend. it is enacted in 
theſe Words, No Tallage or Aid ſhall be 
taken or levied by us, or our Heirs, in ou? 


Realm, without the good Will and Aſent of 


* Pulton's Col. Eng. Stats. Edit. 1670. page 63. 
+ {tid page 75, 
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Archbiſhops, Biſhops, Earls, Barons, Knights, 
Burgeſſes, and other Freemen of the Land, 

The like Liberties are ſpecially confirmed 

to the Clergy®, the 14th of Edward the 

Third, and were thele Statutes, and all other 

Statutes and Acts of the Parliament of Eng- 

land ratified, confirmed and adjudged by ſe- 

veral Parliaments of Ireland to be of Force ' 
within this Realm? And ſhall the People 

of Ireland receive no Benefit by thoſe Acts? 

Are thoſe Statutes of Force in England 

only ? And can they add no Immunity or | 
Privilege to the Kingdom of Ireland, when [1 
1 they are received there? Can the King and *F 
, Parliament make Acts in England to bind . i 
I his Subjects of Ireland without their Conſent ? | 
And can he make no AQts in Ireland without 
their Conſent ; whereby they may receive any 4 
Privilege or Immunity ? This were to make 

the Parliaments of Ireland wholly. zluſory 1 
and of no effect. If this be reaſonable Doc- F 
trine, to what end was Poyning's Law in Ire- | 
land it, that makes all the Statutes of England | 
before. that in Force in this Kingcom ? 
This might as well have been done, and 
again undone when they pleaſe, by a ſin- 
gle Act of the Engliſh Parliament. But 
let us not make thus light of Conſtitutions 
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do it, it is grievous to thoſe that Fer it. 
Moreover, had the King or his“ Council 
of England, in the 1oth Year of Henry the 
Seventh, in the leaſt dreamt of this Doctrine, 
to what end was all that ſtrict Proviſion 
made by Poyning's Act, Iriſh Stat. cap. 4. 
That no Act of Parliament ſhould paſs in 
Treland, before it was firſt certified by the chief 
Governor and Privy Council here, under 
the broad Seal of this Kingdom, to the 
King and his Privy Council in England, 
and received their Approbation, and b 
them be remitted hither under the broad 
Seal of England, here to be paſſed into a 
Law ? The Deſign of this Act ſeems to be 
the Prevention of any Thing paſſing in the 
Parliament of Ireland ſurreptitiouſly, to the 
Prejudice of the King, or the Engliſh Intereſt 
of Ireland. But this was a needleſs Caution, 
if the King and Parliament of England had 
Power at any Time to revoke or annul any 
ſuch Proceedings. Upon this Act of Poy- 
ning's many and various Acts have paſſed 
in Ireland relating to the Explanation, Suſ- 
penſion, or farther Corroboration thereof in 
divers Parliaments, both in Henry the 
Eighth's, Phil. & Mary's, and Q. Eliz. 
Reigns ; for which ſee the Iriſh Statutes“. 


of Kingdoms, it is dangerous Cage: wha 


* 28 H. 8. c. 4. 28 H. 8. c. 20. 3& 4. Ph. & M. c. 4. 
II Eliz. Seſ. 2. c. 1, 11 Eliz, Sel. 3. c. 8. 
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All which ſhew that this Doctrine was hardly 


ſo much as ſurmiſed in thoſe Days, however 
we come to have it raiſed in theſe latter 
Times. 

Fourthly, it is againſt ſeveral Charters of 
Liberties granted unto the Kingdom of Jre— 
land. This likewiſe is clearly made out by 
what foregoes. I thall only add in this 
Place, that in the Patent-Roll of the 17 
Rich. 2. m. 34. de Confirmatione, there is a 
Confirmation of leveral Liberties and Immu- 
nities granted unto the Kingdom and People 
of Ireland by Edward the Third. The 
Patent is ſomewhat long, but fo much as 
concerns this Particular, I ſhall render ver- 
batim, as J have it tranſcribed from the Roll 
by Sir William Domvile, Attorney General 
in Ireland during the whole Reign of King 
Charles the Second. Rex omnibus, &c. 
« Salutem: Inſpeximus Literas Patentes 


% Domini Edwardi nuper Regis Angliæ, 


« Avi noſtri fact. in hac verba: Edwar- 
dus dei Gra. Rex Angliæ & Franciæ, & 
Dominus Hiberniæ, Archiepiſcopis, Epiſ- 
* copis, Abbatibus, Prioribus, Minittris 
„ noſtris tam Majoribus quam Minoribus, 
« & quibuſcunque aliis de Terra noſtra 
« Hiberniz fidelibus noſtris ad quos Præ- 
<« ſentes Literæ pervenerint, Salutem: Quia, 
« &. Nos hæc quæ ſequuntur Ordinanda 
© Duximus & firmiter obſervanda, &c. 
15 Imprimis, viz. Volumus & 3 
«& quod 
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quod Sancta Hibernicana Eccleſia ſuas 
Libertates & Liberas Conſuetudines ille- 
ſas habeat, & eis Libere gaudeat & Uta- 
tur. Item volumus & præcipimus quod 
noſtra & ipſius Terre Negotia præſertim 
Majora & Ardua in Conſiliis per Peritos 
Conſiliaros noſtros ac Prælatos & Magna- 
tes & quoſdam de Diſcretioribus & Pro- 
bioribus Hominibus de partibus vicinis 
ubi ipſa Concilia teneri Contigerit propter 
hoc evocandos, in Parliamentis vero per 
ipſos Conciliaros noſtros ac Prelatos & Pro- 
ceres alioſque de terra prædicta prout Mos 
Exegit ſecundum Juſtictam LegemConſue- 
tudinem & Rationem tractentur dedu- 
cantur & fideliter timore favore odio aut 
prætio poſt, poſitis diſcutiantur ac etiam 
terminentur, &c. In Cujus Rei Teſtimo- 
nium has Literas noſtras fieri fecimus 
Patentes Teſte meipſo Apud Weſtminſt. 
25 die Octob. Anno Regni noſtris Angliæ, 
31, Regni vero Franciæ 18. Nos autem 
Ordinationes Voluntates & Præcepta Præ- 
dicta ac omnia alia & ſingula in Literis 
prædictis Contenta Rata Habentes & 
Grata eo pro nobis & Hæredibus noftris 
quantum in nobis eſt Acceptamus, Ap- 
probamus, Ratificamus, & Confirmamus 
prout Literæ predictæ rationabiliter teſ- 
tanter. In Cujus, &c. Teſt. Reg. apud 
Weſtminſt. 26 die Juni.“ 


Fijthly, 
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Fifthly, it is inconſiſtent with the Royalties 
and Pre-eminence of a ſeparate and diſtinct 
Kingdom. That we are thus a diſtinct King- 
dom, 3 been clearly made out before. It is 
plain, the Nobility of Ire/and are an Order 
of Peers clearly didlinct from the Peerage 
of England, the Privileges of the one, ex- 
tend not into the other Kingdom; a Lord 
of Ireland may be arreſted by his Body in 
England, and ſo maya Lord of England in 
Ireland, whilſt their Perſons remain ſacred 
in their reſpective Kingdoms: A Voyage 
Royal may be made into Ireland, as the Year- 
Book, 11 Henry 4. 17 Fol. 7. and Lord Cook 
tell us; and King John, in the 12th Year 
of his Reign of England, made a Voyage- 
Royal into Ireland; and his Tenants in Chief, 
which did not attend him in that Voyage, 
did pay him u ge, at the Rate of two 
Marks for every Knight's Fee; which was 
impoſed ſuper Prelatis & Baronibus pro Paj- 


Jagio Regis in Hiberma, as appears by the Pipe- 


Roll, Scutag. 12 Fohannis Regis in Scaccario 
Angl. which ſhews that we are a compleat 
Kingdom within ourſelves, and not little 
better than a Province, as ſome are ſo extra- 
vagant as to aſſert; none of the Properties 
of a Roman Province agreeing in the leaſt 
with our Conſtitution. It is reſolved in Sir 
Richard Pembrough's Cale, in the 44th of Ed- 
ward the Third, that Sir Richard might law- 
= refuſe the King to ſerve him as his 

Deputy 
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Deputy in Ireland, and that the King could 
not compel him thereto, for that were to 
baniſh him into another Kingdom, which is 
againſt Magna Charta, Chap. 29. Nay, even 
though Sir Richard had great Tenures from 
the King, pro ſervitio Impenſo & Impendendo, 
for that was ſaid muſt be underſtood within 
the Realm of England, Co9%'s 2d Inſt. page 47. 
And in Pilkington's Caſe aforementioned, 
Forteſcue declared, that the Land of Ireland 
is, and at all times hath been, a Dominion 
ſeparate and divided from England. How 
then can the Realms of England and Ire- 
land, being diſtinct Kingdoms, and ſeparate 
Dominions, be imagined to have any Supe- 
riority or Furiſdiction the one over the other. 
It is abſurd. to fancy that Kingdoms are 
Separate and diſtinf# merely from the geogra- 
phical Diſtinction of Territories. Kingdoms 
become diſtinct, by d/tm&? Furiſdictiont, and 
Authorities legiſiative and executive; and 
as Rex eſt qui Regem non habet, ſo Regnum et 
quod alio non Subjicitur Regno : A Kingdom 
can have no ſupream; it is in itſelf ſupream 
within itſelf, and muſt have all Juriſdictions, 
Authorities and Præ-eminencies to the 
Royal State of a Kingdom belonging, or 
elſe it is none: And that Ireland has all theſe, 
is declared in the Yi Stat. 33 Henry the 
Eighth, c. 1. The chief of theſe moſt cer- 
tainly is, the Power of making and abrogat- 
ing its own Laws, and being bound _ by 
uc 
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ſuch to which the Community have | given 


their Conſent. 


Sixt hy, it is againſt the King's Prerogative, 
that the Parliament of England ſhould have 
any co-ordinate Power with him to intro- 
duce new Laws, or repeal old Laws eſta- 
bliſhed in Ireland. By the Conſtitution of 
Ireland under Poyning's Ad, the King's Pre- 
rogative in the Legiſlature is advanced to a 
much higher Pitch than ever was challenged 
by the Kings in England, and the Parlia- 
ment of Ireland ſtands almoſt on the ſame 
Bottom as the King does in England; I ſay 
almoſt on the ſame Bottom, for the Jiſb Par- 
liament have not only a negative Vote (as 
the King has in England to whatever Laws 
the King and his Privy Councils of both 
or either Kingdom ſhall lay before them ; 
but have alſo a Liberty of propoſing to the 
King and his Privy Council here, ſuch Laws 


as the Parliament of Jreland think expedient 


to be paſſed. Which Laws being thus pro- 
poſed to the King, and put into form, and 
tranſmitted to the Parliament here, accord- 
ing to Poyning's Ad, muſt be paſſed or re- 
jected in the very Words, even to a Tithe, 
as they are laid before our Parliament, we 
cannot alter the leaſt Iota. If therefore the 
Legiſlature of Ireland ſtand on this foot, in 
relation to the King, and to the Parliament 
of Ireland; and the Parliament of England 
do remove it from this Bottom, and aſ- 

ſume 


\\ 
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ſume it to themſelves, where the King's 
Prerogative is much narrower, and as it 
were reverſed, (for there the King has only 
a negative Vote I humbly conceive it is 
an Encroachment on the Kings Prerogative : 
But this I am ſure, the Parliament of Eng- 
land will be always very tender of, and his 
Majeſty will be very loth to have ſuch a pre- 
cious Jewel of his Crown handled roughly. 
The Happineſs of our Conſtitutions depend- 
ing on a right Temperament between the 
Kings and the Peoples Rights. 

Seventhly, it is againſt the Practice of all 
former Ages. Wherein can it appear, that 
any Statute made in England, was at any 
Time fince the Reign of Henry the Third, 
allowed and put in Practice in the Realm of 
Ireland, without the Authority of the Par- 
lament of Ireland? Is it not manifeſt by 
what foregoes, that from the Twentieth of 
King Henry the Third, to the Thirteenth of 
Edward the Second, and from thence to the 
Eighteenth of Henry the Sixth, and from 
thence, to the Thirty-ſecond of Henry the 
Sixth, and from thence to the Eighth of 
Edward the Fourth, and from thence, to 
the Tenth of Henry the Seventh, there was 
ſpecial care taken to introduce the Statutes 
of England (ſuch of them as were neceflary 
or convenient for this Kingdom) by degrees, 
and always with A/lowance and Conſent of 
the Parliament and People of Ireland. And- 

| ſince 


* 
— 2 — — — L *— 


128 THE CASE Of 


ſince the general Allowance, of all the Era 
gliſb Acts and Statutes in the Tenth of Henry 
the Seventh, there have ſeveral Acts of Par- 


liament, which were made in England in the 
Reigns of all the Kings from that Time, 
ſucceſſively to this very Day, been particularly 
received by Parliament in Jreland, and ſo 
they become of Force here, and not by Rea- 
fon of any general comprehenſive Words, as 


ſome Men have lately . fancied. For if by 


general comprehenſive Words, the Kingdom 


of Ireland could be bound by the Acts of 
Parliament of England, what needed all the 
former Receptions in the Parliament of Ire- 
land, or what Uſe will there be of the Parlia- 
ment of Ireland at any Time? If the Religion, 
Lives, Liberties, Fortunes, and Eſtates of 
the Clergy, Nobility and Gentry of Ireland, 
may be diſpoſed of, without their Privicy 
and Conſent, what Benefit have they of any 
Laws, Liberties, or Privileges granted unto 
them by the Crown of England ? I am loth 
to give their Condition an hard Name ; but 
I have no other Notion of S/avery, but being 
bound by a Law to which J do not Conſent. 
Ergthbly, it is againſt ſeveral Reſolutions 
of the learned Judges of former Times in 
the very Point in Queſtion. This is mani- 
feſt froͤm what foregoes in the Caſe of the 
Merchants of Waterford, Pilkington's Cale, 
Prior of Lanthony's Caſe, &c., But I hall 


not here enlarge farther thereon. 7, a 
Ninthly, 


/ 


' Power of diſpoſing my Goods as I þ 


not as another ſhall command: Whatever 
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Nintbly, The Obligation of all Laws 


having the ſame Foundation, if ove Law 
may be impoſed without Conſent, any other 


Law whatever may be impoſed on us with- 
out our Conſent. This will naturally intro- 


'duce faxing us without our Conſent ; and 


this as neceſſarily - deſtroys our Property. 1 


have no other Notion of hoops but a 
eaſe, and 


another may rightfully take from me without 
my Conſent, I have certainly no Property in. 
To tax me without Conſent, is little better, 


If at all, than down-right robbing me. I am 


fute the great Patriots of Liberty and Pro- 


perty, the free People of England, cannot 


think of ſuch a Thing but with abhorrence. 
TLaſtiy, The People of Ireland are left by 


this Doctrine in the greateſt Confuſton and 


Uncertamty imaginable. We are certainly 
bound to obey the ſupreme Authority over us; 


and yet hereby we are not permitted to know 


who or what the ſame is; whether the Par- 


liament of England, or that of Ireland, or 


both; and in what Caſes the one, and in what 
the other: Which Uncertainty is or may be 

made a Pretence at any Time for Diſobedience. 
It is not impoſſible but the different Legiſ- 
latures we are ſubject to, may enact different 
or contrary Sandtions: Which of theſe muſt 


we obey ? 
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To conclude all, I think it highly incon- 
venient for England to aſſume this Authority 
over the Kingdom of Ireland: I believe there 
will need no great Arguments to eonvince 
the wiſe Aſſembly of Eng/i/h Senators, how 
inconvenient it may be to England, to do that 
which may make the =; and People of 
Treland think that they are not well uſed, and 
may drive them into Diſcontent. The Laws 
and Liberties of England were granted above 
five hundred Years ago to the People of 
Ireland, upon their Submiſſions to the Crown 
of England, with a Deſign to make them 
eaſy to England, and to keep them in the Al- 
legiance 1 the King of England. How con- 
ſiſtent it may be with true Policy, to do 
that which the People of Ireland may think 
is an Invaſion of their Rights and Liberties, 
I do moſt humbly ſubmit to the Parliament 
of England to conſider. They are Men of 
great Wiſdom, Honour, and TFuſtice ; and 
know how to prevent all future Inconvenien- 
cies. We have heard great Out-cries, and 
deſervedly, on breaking the Edict of Nantes, 
and other Stipulations ; how far the break- 
ing our Conſtitution, which has been of 
five hundred Years ſtanding, exceeds that, I 
leave the World to judge. It may perhaps 
be urged. that it is convenient for the State 
of England, that the Supreme Council thereof 
ſhould make their Juriſdiction as /argeas they 
can. But with Submiſſion, I conceive that 


if 
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if this aſſumed Power be not juft, it cannot 
be convenient for the State. What Cicero 


ſays in his Offices, Nibil ef Utile, niß idem fit © 


Honeſtum, is maſt certainly true. Nor do J 
think that it is anywiſe neceſſary to the 
Good of England, to aſſert this High Juriſ- 
dition over Ireland. For fince the (Statutes 
of this Kingdom are made with ſuch Cau- 
tion, and in ſuch Form, as is preſcribed by 
Poyning's Aft 10 H. 7. and by the zd and 4th 
of Phil. and Mar. and whilſt Ireland is in 
Enghſh Hands, 1 do not fee how it is poſſible 
for the Parliament of Ireland to do any Thing 
that can be in the leaſt prejudicial to England, 
But on the other Hand, if England offome a 

Juriſdiction over Ireland, whereby they think 
their Rights and Liberties are taken away ; 
_ that their Parliaments are rendered merely nu- 

atory, and their Lives and Fortunes depend 
on the Will of a Legiflature, wherein they 
are not Parties, there may be ill Conſe- 
quences of this. Advancing the Power of the 
Parliament of England, by breaking the 
Rights of another, may in Time have ill 
Effects. 

The Rights of Parliament ſhould be pre- 
ſerved ſacred and inviolable, wherever they 
are found. This kind of Government, once 
ſo univerſal all over Europe, is now almoſt 
vaniſhed from amongſt the Nations thereof. 
Our King's Dominions are the only Sup- 
porters of this noble Gothick Conſtitution, 
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ſave only what little Remains may be found 


thereof in Polaud. We ſhould not there- 
fore make ſo light of that Sort of Legiſla- 
ture, and as it were abolith it in one King- 
dom of the Three, wherein it appears; but 
rather cheriſh and encourage it wherever we 
NiECt it. 


THE ND. 


a© 


